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JOINT APPENDIX 


[Filed May 7, 1962] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Sworn in on March 6, 1962 


| 
THE UNITED STATES OF AMERICA _: Criminal No. 399-62 
¥. : Grand Jury No. 447-62 
e | 


HENRY W. MAHONEY, : Robbery | 
Defendant : (22 D.C.C. 2901) 


The Grand Jury charges: 

On or about April 21, 1962, within the District of eh 
Henry W. Mahoney, by force and violence and against resistance and 
by sudden and stealthy seizure and snatching and by putting in fear, 
stole and took from the person and from the immediate actual posses- 
sion of Martha M. Shay, property of Martha M. Shay, of the value af 
about $17.00, consisting of the following: one billfold, of the value 
of $5.00, and $12.00 in money. 


| 
/s/ David C. Acheson 


Attorney of the United States 
and for the District of Columbia 


| 
[Filed May 11, 1962] 
| 


PLEA OF DEFENDANT | 
On this 11th day of May, 1962, the defendant Henry W. Mahoney, 
appearing in proper person and without counsel, being arraigned in 
open Court upon the indictment, the substance of the charge being 
stated to him, pleads not guilty thereto. 


2 
The defendant is remanded to the District Jail. 
By direction of 


MATTHEW F. MC GUIRE 
Presiding Judge 
Criminal Court # Assignment 


[Filed April 11, 1963] 


EXCERPTS FROM 1h 


Washington, D. C. 
Wednesday, January 9, 1963 


The above-entitled case came on for trial at 10 o'clock a.m., 
on Wednesday, January 9, 1963, in the United States District Court 
for the District of Columbia, in the Courthouse at Washington, D. C. 


* * * * * 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


(A jury was duly impaneled and sworn, Government counsel 
made an opening statement to the jury, counsel for the defendant 
reserved his opening statement, after which the following occurred:) 

THE COURT: Call your first witness. ‘ 

MR. CAPUTY: Call Mrs. Shay. 

Thereupon 

MARTHA M. SHAY 
was called as a witness by the United States and, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Will you please keep your voice up so His Honor and the 
jury and the defendant and his counsel are able to hear you? Will 
you talk clearly and loudly, please? 

State your name. A. Martha M. Shay. 

Q. Is it Miss or Mrs.? A. Mrs. Shay. 

Q. Where do you live? A. 1726 M Street, Northwest. 

Q. Where were you living in April of 1962? A. 1726 M Street, 
Northwest. 
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Q. Now, directing your attention to April 21, 1962, in the early 
evening of that day or late afternoon, where were you? A. I 


was on a bus. 

@. And what bus was that? A. Capital Traction. 

Q. And where were you going when you were on the bus? A.I 
was getting off at Rhode Island Avenue and Connecticut. | 

Q. And where had you boarded the bus? A. At, well, it was on 
F Street, 7th and F Street. | 

Q. Downtown? A. Yes, sir. i 

Q. Did there come a time that you say that you were around 
Rhode Island Avenue and Connecticut? A. Yes. 

Q. About what time was that? A. Well, it was around 5 o'clock. 

Q. Now, will you tell the Court and jury what if anything happened 
to you while you were on that bus on April 21, 1962? A. Well, then I 
tried to get off, and I could not get off. This man hindered me from 
getting off, and I asked him please to let me off, I was getting off at 
this stop, and he kept holding his two hands up, and finally the bus 
driver, he said something, and I don't know what it was, and I finally 

got by, and when I got on the last step, I found my pocketbook 
was open and my billfold was gone. 

Q. Now, what if anything had happened to you just before you 
found this pocketbook was open and the billfold was gone ? A. Well, 
this man kind of crowded me, and I could not get off the bus. 

Q. Were you able to look at the face or the individual who pre- 
vented you from getting off the bus? A. Well, I looked up at him and 
I asked him to let me pass. | 

Q. Did there come a time then that you saw the person again, 
later on, after that day? A. No, they took him to the precinct. 

Q. Well, did you see him later on? A. On Easter Monday, I 
identified him. ! 

Q. Were you able to identify that person? A. Yes. 

Q. And where was it on Easter Monday that you had seen him ? 
A. Well, it was in one of these rooms here, I don't know which one, on 


the second or third floor. | 
| 
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Q. In this building here? A. Yes, in this building. 

Q. Did you have any -- what color was the wallet? A. A 

red wallet. 

Q. Did you have anything in the wallet? A. I had about $11 
in bill and about two and a half in change. __ 

Q. Did you have any personal papers in it? A. Yes, I did, 
my hospitalization, which I already got. I had to have that. But the 
rest, I had a lot of nice things taken that can never be replaced. 


Q. Was any money returned to you? A. Yes, it was. 


Q. Now, do you see that person here in the courtroom, the 
person that prevented you or stopped you or tried to stop you from 
getting off that bus up at Rhode Island Avenue and Connecticut ? 

A. Yes, I do. 

Q. Will you point him out? A. Right over there. 

* * * * * 

MR.CAPUTY: May the record show she has identified the 
defendant, Your Honor ? 

THE COURT: The record may so show. 

MR. CAPUTY: May I have this envelope and contents marked 
as Government Exhibit 1 for identification ? 


(The article was marked Govern- 
ment Exhibit 1 for identification.) 


BY MR. CAPUTY: 

Q. I show you what has been marked Government Exhibit 1 
for identification, and directing your attention to the contents, I ask 
you to examine it, that wallet, and tell us whether you can identify it? 
A. Yes, everything is here. 

Q. And how do you identify the wallet? A. Yes, sir. 

Q. Do you identify it? A. Yes, sir. 

Q. And how do you identify it? A. Well, by the contents. 

Q. By the contents? <A. Yes. 

Q. Now, did you have that wallet with you when you were on the 
bus on April 21, 1962? A. Yes, sir, I did. 
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Q. And was that the wallet that was discovered missing? A. Yes, 
sir. | 
Q. Now, did you see this wallet again after it had been taken from 
you? A. Yes. | 
@. When was it that you had seen it? A. Detective Boyd brought 
it along. | 
Q. When? A. After they had arrested the man, and the bus 
stayed there. | 
Q. Atthe bus? A. Yes. 
Q. Now, this that you have testified to, this happened here in the 
District of Columbia? A. Yes, sir. 


Q. Let me ask you, did you have any packages? Were you carry- 
ing any packages? A. Yes, I did have a large package. | 


* * * * * 


CROSS EXAMINATION | 
| 
| 


BY MR. RABE: 

Q. Mrs. Shay, after you got on the bus, will you tell the Court what 
seat you got onto? A. Iwas on the long seat in front of the bus driver, 
that long seat. | 

Q. The one that runs parallel with the bus? =A. Yes. 

Q. What bus were you on? What was its destination? : A. Mount 
Pleasant. 

Q. 40 or 42? A. Oh, I could not tell you that. 

Q. Did you have to transfer after you got on the bus? | A. No, I 
got on at the Hecht Company. i 

Q. How long before you went to get off the bus, did you iget up from 
your seat? A. As soon as I rang the bell, and there was other people 
getting off, and I got up to get off. | 

Q. Do you recall if it was several blocks before? A, Oh, no, I 
don't ever take any chances on this bus, to stand up. | 

Q. Is it fair to say, then, it was probably within the last block be- 
fore the bus stopped? A. Yes, before it got to the corner of Rhode Is- 
land. | 
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Q. Did you get up before the bus came to a stop? A. Well, yes, 
I did. 
. How many peopl: were on this bus? A. It was crowded. 
. Ibeg your pardon? A. It was crowded. 
Were there a lot of people standing? A. Standing and sitting. 
Is it fair to say that there was a lot of white people on the bus 
and a lot of colored people on the bus? A. Yes. 

Q. How many people got off at this stop? A. Oh, I don't know 
how many, a couple before me. 

Q. There were a number of people that got off? A. Yes. 

Q. Did you see everyone that got off there? A. Well, I really 
didn't pay attention to those people. I could not tell you. 

Q. Where were you on the bus when you say that you were jostled? 
A. When I got up to get out, I was right near the bus driver, and he heard 
me holler that I wanted to get out. 

Q. Never mind what he did. Just answer the question as to what 
you observed and what you did. 

You say that you were close to the bus driver when you were jostled? 
A. Near the door, yes. 

Q. What did you say at thattime? A. I asked the young man to 
let me off, that I was trying to get off, and he wouldn't, and he had his 
hands up like that, on the two long bars, and he had a raincoat on. 

Q. On which two bars? A. The two long bars, this way. 

Q. It is your testimony that the entire front of the bus was blocked? 
A. Well, yes, indeed. 

Q. Did anybody else get off? A. Yes, there were other people 
getting off. 

Q. Did they say anything that they could not get off? A. No, they 
didn’t say anything. I don't know what they said. I know what I was say- 
ing when I was trying to get off. 

Q. Did you ever falldown? A. I certainly did not. 

Q. Did the bus driver at any time during this incident get up from 
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his seat? A. No; until I got off, almost on the last step, and with the 
package I had, and I saw my pocketbook was wide open, and I hol- 
lered my billfold was gone. | 
* * * * * 


| 
| 

Q. How long after you noticed your purse was open, was it you 
noticed the wallet was gone? A. I was getting off the last step when 
I found my pocketbook was not closed. | 

Q. When was it after that that you noticed your wallet a missing? 
A. When I got on the last step, I could not close my pocketbook, and I 
noticed my billfold was gone. | 

Q. When was the last time you had looked in your parse or put 
your billfold in or out of the purse? A. WhenI made a purchase at 
Kann's. | 

Q. How long was that before this incident? A. I guess about 20 
or 25 minutes or so. | 

Q. That was before you got on the bus? A. Yes. | 

Q. Now, Mrs. Shay, when was it that you saw the face of the per- 
son who you say jostled you on the bus? A. Well, I looked at him when 
I asked him, could I pass. ! 

Q. Is it your testimony that all this time he had his hands on the 
two bars in front of the bus? A. No, I don't know where he had his 
hands then when I asked him to let me pass, first he did, but then I 
finally got out of the bus and I discovered my billfold was gone. 

Q. Now, when you made the statement, what did this person say 
to you? A. He didn't say anything to me. 

Q. Did you notice anything else about his clothing? You say it 
was a raincoat he hadon? A. No, I didn't notice. | 

Q. Did you notice anything about his clothing? A. No, I didn't. 

Q. Did you notice whether he had gloves on? A. No, I didn't. 

Q. Did you notice what kind of shoes he hadon? A. ‘No. 

Q. Whether or not he hadahaton? A. Well, I am not quite 
sure whether he had a hat on or not. | 
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Q. But you did look at the face of this person? A. When a thing 
like that happens to you, you look at them, yes. 

* * * * * 

Q. Did you ever observe him get off the bus? A. No, I didn't, 
bat I saw him run across the avenue over to the Ring Building. We all 
watched from the bus. A. You watched from the bus? A. Yes. 

Q. Where were you at the time? A. The bus driver asked me 
to get back on the bus again, and they kept the bus there, and we watched 
him going across to the Ring Building, at 18th and M Street there, and 
then he ran up M Street. 

* * * * * 

Q Mrs. Shay, at the time you got off the bus it was still crowded, 
was it, after some people got off? A. Yes. 

Q Was the aisle crowded at that time? Were there people stand- 

2? A. Yes, they were standing. 
Q. And they were still standing there after you got off? A. Yes. 
Q. Did you notice anyone else get off the rear door of the bus? 
A. I could not see because the bus was really crowded. 
* * * * 

Q Mrs. Shay, I have one more question. 

Is it true or'is it a fact that of your own personal knowledge, be- 
sides what you heard today or any other time from someone else, of 
your own personal knowledge you don’t know what happened to your wal- 
let from the time, beginning at the time it went out of your purse un- 
til it is down here today; is that correct? A. You mean at the time 
that it happened? 

Q. Yes, ma'am. A. Well, it must have happened when I got up 
and standing because my pocketbook was open. 

Q. Iam saying it was what you were told, but you don't know of 
your personal knowledge. 

It is true, is it not, that you didn't see the wallet go out of your 
purse, and you don't know what happened to it until it was recovered? 
A. No, I don't. 


* 
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REDIRECT EXAMINATION 
BY MR. CAPUTY: 
* * * * 

Q. So when you testified here today in answer to counsel's ques- 
tion, that you did not see him get off the bus -- A. No,I could not 
see him. | 

MR. RABE: Your Honor, I object to this line of questioning. I 
think counsel is leading his own witness. | 

THE COURT: I think you can lead a witness on redirect examina- 
tion. Overruled. | 

MR. RABE: I object. | 

THE COURT: All right, you may object. ! 

MR. CAPUTY: On this particular point, I think I can ask it. 

THE COURT: I think you can propound the direct a 

BY MR. CAPUTY: 

Q. So when you testified in answer to counsel's mecetin today, 
that you did not see him get off the bus -- is that actually -- | A. That 
is true, I didn't see him get off the bus. | 

Q. All right. Now, as you stated to counsel, you don't know who 
took your purse; is that correct, or your wallet? A. Well, no. 

Q. You just found the wallet -- the pocketbook was open? 

A. And the wallet was gone. | 


| 
* * * * * | 


Q. You didn't see him take it? A. No, I didn't see him take it, no. 
* * * * * | 
Q. Let me put it this way. When you tried to get off the bus at 
Connecticut and Rhode Island, were you able to get up from i seat? 
A. Oh, yes, I was standing. 
Q. And then could you get by? A. I could not. 


: 
Q. And why couldn't you get by? A. Well, the man wnat was 
standing up there, with a raincoat, and I asked him to let me out. 


Q. Was that this man here today? A. Yes, I identified him 


Easter Monday. 
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Q. And is that the identification that you made at the commis- 
sioner's? A. Yes. 

Q. That he was the person that had tried to stop you from getting 
off the bus? A. Yes. 


* * 


BY THE COURT: 
* * * * * 

40 Q. I just want to ask you one question: Is there any doubt in your 
mind now that this'is the man that you saw, on the front step, at the time 
that you claim your billfo: -- A. Yes, I got a good look at him. 

Q. I mean, is there any doubt now in your mind that this is the 
man that you saw, or had this raincoat, or however you described him, 
on the front step, at the time you claimed your billfold was taken? 

A. No. 
Q. If there is any doubt, say itnow. A. No, I have no doubt. 
Q. You have no doubt? A. No. 
* * * * 
RECROSS EXAMINATION 
BY MR. RABE: 

Q Mrs. Shay, can you tell the Court and jury how tall the defend- 
ant in this case is? A. No, I can't. 

Q. The person you pointed out? A. No, I don't think I could. 

Q Do you have any idea? A. I think probably tall, but that is 
all. 


Q. Do you have any idea how much he weighs? A. No. 
* * * * * 
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i 
CORNELIUS HOLLADAY | 

was called as a witness by the United States and, being first aly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION | 


BY MR. CAPUTY: 


* * * * * 


Q. Do you today, sir, know a person named Martha M. io a 
person by that name today? Do you know such a person? A. Yes, I do. 
| 


Q. Do you see that person here in the courtroom, the person whom 
you today know as Martha M. Shay? A. Yes, sir, I do. | 

Q. Would you point her out? A. (The witness complied with the 
request.) | 

Q. That is the lady that you pointed out? A. Yes. | 

MR. CAPUTY: May the record show that the witness has identified 
the complainant, Martha M. Shay, Your Honor? 

THE COURT: The record will show that. 

BY MR. CAPUTY: | 

Q. Do you today, sir, know a person named Henry W. Mahoney, 
by that name today? A. I do, sir. 

Q. Do you see that person whom you today know as Henry W. Ma- 
honey in this courtroom? A. Yes, Ido. 

Q. Will you point him out, please? A. (The witness complied 
with the request.) | 

Q. How is he dressed? A. With a gray shirt. 

MR. CAPUTY: May the record show, if Your Honor please, that 
the witness has identified the defendant Mahoney? 

THE COURT: The record will so show. 

BY MR. CAPUTY: 

Q. Now, directing your attention, sir, to April 21st, 1962, did you 
see on that day the person whom you identified today as Martha M. Shay? 
Did you see her that day? A. Yes, I did. 

Q. Had you known that person whom you today identified as Martha 


45 
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M. Shay, known her before April 21st, 1962? A. No, I did not, sir. 

Q. Now, directing your attention to April 21, 1962, did you see 
on that day the person whom you identified as Henry W. Mahoney in this 

courtroom? A. I did, sir. 

Q. Directing your attention, sir, to April 21, 1962, will you tell 
us where, if anywhere, you were in the afternoon of that day? Were 
you on any vehicle, or any transportation? A. You mean earlier? 

Q. In the afternoon, around 5 o'clock, or thereabouts? A. Yes, 
I was on a Capital Transit bus, marked Mount Pleasant. 

Q. Now, where was it that you had seen this person whom you 
identified as Martha M. Shay, whom you had seen on that day? Where 
did you see her? A. I boarded the bus at 17th and I. It was very 
crowded because that was the Easter holiday rush, and Mrs. Shay made 
an effort to get off the bus at Rhode Island and Connecticut Avenue. 

Q. Did you see her onthe bus? A. Yes, I did. 

Q. Now, would you tell the Court and jury what kind of effort, if 
any, she made to get off the bus at Connecticut and Rhode Island Avenue? 
A. Yes, Iwill The bus was extremely crowded, and she made an effort 
to get off, and she was brutally pushed by the defendant in her effort. 

Q By the person whom you identified here in this courtroom? 

A. Yes. 

Q Would you explain how she was pushed? A. He was wearing 
a raincoat, and in an effort to get to the exist, when Mrs. Shay was 
pushed, I heard her say, Oh, my God, because it was a rather forced 
thing, and this defendant was the first to get out and immediately started 
running. 

Q. Which door did he get out of? A. Out the front door. 

Q. And what else, if anything, did you see? A. Well, her purse 
was open,and I immediately got off the bus and started running behind 
him, across the little plaza there, over to 19th and M. 

Q. Now, as you were running behind him, were you saying any- 
thing? What if anything did you say as you were running behind him? 
A. I was yelling Police. 
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Q. Police? A. Yes. 

Q. Now, how far from you was he from the time that Be chased 
after him? A. Well, in feet, I would have to estimate it as being at 
first from six to ten, perhaps. 

Q. Now, during the time that you were running after him, can you 
tell us whether he was ever out of your sight or did you keep | him in your 
sight during the period of time that you were chasing after him? A. I 
kept him in my sight. 

Q. Will you tell the Court and jury what if anything you observed 
him do as you were running? A. Yes. On M Street, just before ap- 
proaching the restaurant known as Gusti's, I believe, when the police- 
man's car had come to a standstill with both doors open, a red wallet 
was thrown out in the edge of the street. | 

Q. Aredwallet? A. Yes. : 

Q. What did you do if anything when that happened? A. I picked 
up the wallet and handed it to one of the detectives. | 

Q. Can you tell us, sir, whether anybody else joined the chase in 
addition to you? A. Yes, the Capital Transit bus driver was behind 


me. 


Q. How about the police? A. These two policemen were the 


only ones. | 

Q. I show you, sir, what has been marked as Government Exhibit 
1 for identification, and ask you to examine it and tell us whether you 
can identify that? A. That is the wallet. | 

Q. That is the wallet, what, sir? When was it that you first saw 
it? A. April 21st. 

@. And who, if anyone, hadit? A. I picked it up and handed it 
to one of the officers. | 

Q. Who if anyone dropped it? A. You mean -- 

Q. Yes. A. Well, the defendant. 

Q. Did you see him drop it? 

THE COURT: Don't nod your head. You will have to answer. 

THE WITNESS: Yes, sir. | 


BY MR, CAPUTY: 

Q. And you turned it over to the police? A. Yes, sir. 

Q. And all this that you have testified to took place here in the 
District of Columbia? A. That is right, sir. 

x * * * 
CROSS EXAMINATION 
BY MR. RABE: 

Q. Mr. Holladay, where were you onthe bus? A. I was stand- 
ing near the front. There was no seats. There were no seats and there 

was standing room only. As a matter of fact, it was only about 
space for one person to get on at this particular stop. 

Q. hn other words, it was a very crowded bus? A. Yes, sir. 

Q. About where were you standing in the front of the bus? 

A. Very near the operator and shortly behind the operator. 

Q. Where was Mrs. Shay when you first noticed her? A. When 
I first noticed her, she was standing in the aisle attempting to get to the 
front. 

Q. Which way were you facing at that time? A. I was facing 
back towards the rear. 

Q Were you standing in the center of the aisle, or were you on 
the left side of the bus as it faced forward, or the right side of the bus? 
A. Well, in the aisle, I was more on the right than the left. 

Q On the right side of the bus facing forward? A. Yes. 

Q. Were you holding on to the bars or supports in the bus? 

A. Yes, I was, the one above. 

Q. Were you facing more to the right then or facing directly to 

the rear of the bus? A. I was facing the rear of the bus. 

Q. How far behind you was Mrs. Shay? A. Well, perhaps -- 
you mean at the various times from the beginning? 

Q. When you first saw her? A. I would say five feet, four or 
five feet, and then very, very near her, because she was attempting to 
get off. 


15 


Q. How many people were between you and Mrs. Shay? : A. Well, 
I could not estimate that. Well, at one time there was no one between us, 
that is when she endeavored to get out. | 

Q. Your testimony is that the bus was crowded and the aisle was 
filled with people; is that true? A. That is true. 

Q. Where was the person you said was involved in this incident 
with Mrs. Shay, where was he with relation to you when you first saw 
him? A. He was standing. | 

Where was he standing? A. Back of her. 

Further back on the bus than she was? A. And then very 
close. | 
Q. But behind her? Yesorno? A. Behind at first, and then to 
the side. | 

Q. It is your testimony that he went off the front door of ‘the bus? 
A. It is. 


* * * * * 


Q. Can you tell me, yes or no, whether or not you attempted to 
stop the defendant before he got off the bus? A. Idid not. | 

Q. Now, did the bus driver get off the bus before you or (ec 

you? A. Behind me. 

Q. Do you know how far behind you he was? A. ae I didn't 
look back. It was several paces. 

Q. Did you notice what clothes the person had on at this! time, 
that you got off the bus behind? A. I can't remember. I remember 
there was a raincoat. | 

Q. Do you recall whether or not he hada hat? A. I do not. 

Q. Was there traffic on Connecticut Avenue where you got off? 

A. Yes. 

Q. Was there any cars passed in front of you between the time the 
defendant crossed the street, or the person you identified as the defend- 
ant? A. No. 

Q. How far ahead of you was he at thattime? A. weit, in yards, 
I would say, perhaps ten yards. | 
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Q. Isn't it a fact, sir, that after you got across Connecticut Ave- 
me in that area and started down M Street, in what would be a westerly 
direction, isn't it a fact that the defendant was just walking in front of 
you? A. He was running constantly until the time that he was appre- 
hended on the corner of 19th and M. 

Q. Did you ever get closer to him during that period? A. After 
the apprehension, yes. : 

Q. When you say "apprehension" did the police officers physically 
grab him and stop him from running? A. No. 

Q. It is your testimony then he came to a stop at 19th and M? 

A. Yes, but upon their insistence. 
* * * * * 

Q. Mr. Holladay, did you at any time see this defendant take any- 
thing from the purse of the complaining witness, Mrs. Shay? A. With 
what was going on under the coat, I should certainly think -- 

Q No, that is not the question. 

THE COURT: No. The question is: Did you see the defendant 
take anything from this lady's purse? That is the question. 

THE WITNESS: Yes, I did. 

THE COURT: You actually saw it? Well, then, tell what you saw. 

BY MR, RABE: 

Q You say you saw this man pull something from the lady's 
parse? A. And leave it open. 

Q Which way were you facing at that time, sir? A. Still fac- 
ing the rear. 

Q. Isn't it a fact that the first time that your attention was called 
to this lady or to the defendant on the bus was the time when the lady 


made some noise or expression or exclamation? A. That is not. 
Q You say you were watching and you saw the defendant pull 
something from her purse; is that true? A. That is true. 
Q. And this was during the time when he was blocking the aisle 
in front of her? A. That is true. 
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Q. And you were in front of them in the front of the bus; is that 
true? A. That is true. | 

Q. With which hand did you see him pull out the wallet? A. Both. 

Q. He put both hands in her purse and pulled the wallet out before 
your very eyes? A. No, not before my very eyes. | 

Q. Well, you just told the Court and jury you saw it, didn't you, 
sir? Isn't that what you mean by seeing? A. That is right. 

Q. Well, then, is it your testimony that he reached two hands in 
this lady's purse in front of your very eyes and pulled the wallet out, 
sir? A. That is right, sir. | 
Q. And did you see every bit of it? A. Well, I'saw that he got 
the wallet. | 

Q. I want to know what yousaw. A. I saw him take the wallet. 

Q. And it is your testimony that he had a trench coat on og this 
time, or a raincoat? A. Yes. 

Q. And where was this raincoat with reference to you? A. With 


reference to me, sir? | 


Q. Yes, sir. A. It was on him. | 


Q. Wasn't his back towards you? A. Not all the time. When 
he started to walk backwards to the front entrance, I was facing the rear. 
Q. Did you see a wallet in his hand as he walked to the front of 
the bus? A. No, because it was sufficiently hidden by that time. 
Q. Where was it, sir? A. This I wouldn't know. | 
Q. Didn't you say you saw him pull it out of the lady's purse? 
A. That is right. | 
Q. Where did he put it after he pulled it out, if you were watching 
him? A. Well, when he scrammed and ran to get away, I didn't see 
the minute place where the wallet went to. | 
Q. As a matter of fact, sir, you didn't see him pull that wallet 
out at all, that is a conclusion on your part that you are giving here to- 
day in court; isn't that true? A. It is not. | 
Q. And you are sticking by your testimony that you saw this man 
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pat two hands in this lady's purse and pull a wallet out with those two 
hands? A. That is right. 


* * 


BY THE COURT: 

Q. Is it correct that you got off the bus and where this occurred 
at Connecticut Avenue and M Street, just north of M Street, is that where 
the bus stopped? A. I first got on the bus at 17th and I got off at Rhode 
Island and Connecticut. 

Q. That is what I am talking about. A. In an effort to help the 
lady. 

Q. Well, just answer the questions. The bus stopped at Rhode Is- 
land Avemue, just north of Rhode Island Avenue on Connecticut; is that 
correct? Facing south? A. Yes, sir. 

Q. Is that where this incident took place that you testified about? 
A. No, it occurred, I would say, just as we were passing Rhode Island 
Avenue. 

Q. Would that be south of Rhode Island Avenue? A. I could not 
answer that honestly. 

Q. How long have you lived in the District? A. I have lived 
here ten years. 

Q Now, Rhode Island Avenue is just north of the Mayflower Hotel, 
isn't it? A. That is correct. 

Q. About a half a block, a short block? A. Yes, sir. 

Q. Now, the bus was proceeding south, as I understand it, on Con- 
necticut Avenue; is that correct? A. The bus was going north. 

Q. Going north? Well, that is what I am trying to find out. 

The bus was going north on Connecticut Avenue? A. Yes. 

Q. And then it stopped at the southeast corner of Connecticut and 
Rhode Island Avenue; is that correct? A. That is right, Your Honor. 

Q. Isthatcorrect,now? A. Yes, sir. 


Q. Now, which way did the man go, which way did he run or go 
or walk? Which way did he go? + A. He went out the front, across the 
street, and I trailed right behind him. 
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Q. Did he get onto the north side of M Street across Connecticut 
Avenue; is that correct, right there at Connecticut? A. That is right. 

Q. And Rhode Island. Now, did the man get on the north side of 
M Street, or did you follow behind him on the north side of M Street? 
A. Yes. 
Q. Now, about how far is Gusti's restaurant -- it is a restaurant, 
isn't it? A. Yes, sir. | 

@. Is it on the north side of the street, of M Street? A. It is 


on the north side. 


Q. About how far is it, we will say from Connecticut Avenue? 
A. Slightly more than half a block. | 
Q. Slightly more than half a block? A. Yes. | 
Q. Is that where you claim you picked the pocketbook up? 
| 


A. Yes, Your Honor. 
* * * * * 
REDIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Did you see him drop that wallet that you picked up that has 
been identified here as Government Exhibit 1? A. I did, air. 


BY THE COURT: 

Q. I will ask you the same question I asked before: Is there any 
doubt in your mind, and if there is, now is the time to say £0, is there 
any doubt that you saw this defendant drop this wallet that you just iden- 
tified in this case? A. There is no doubt in my mind. | 

* * * * 
ROBERT M. BOYD | 
was Called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: | 
Q. Will you state your full name and assignment to the Court and 
jury? A. Robert M. Boyd, Metropolitan Police Department, 


Washington, D.C., attached to the 8rd Precinct. | 
| 


20 


Q. What was your assignment, sir, on April 21, 1962? A. The 
same assignment, sir. 

Q. And did you work that day? A. Yes, sir. 

Q. And what shift of duty were you working? A. I was working 
the 4 p.m. to 12 midnight tour. 

Q. Working alone or with any other officer? A. Working with 
Detective Bowie of the 3rd Precinct. 

Q. And what kind of duty was it? A. Criminal Investigation. 

Q. Do you today know a person named Cornelius Holladay ? 

A. Yes, sir. 

Q. Do you see that person in here in the courtroom? A. Yes, sir. 

Q. Would you point him out? A. He is seated back on the left 
side of the courtroom next to the lady in the blue coat. 

MR. CAPUTY: May the record show that he has identified Mr. 
Cornelius Holladay? 

THE COURT: The record may so show. 

BY MR. CAPUTY: 

Q Now, directing your attention, sir to April 21st, 1962, did you 

see that person whom you have just identified as Cornelius Holla- 
day? A. Yes, sir, I did. 

Q And had you known or seen to your knowledge Cornelius Holla- 
day prior to April 21 of 1962? A. No. 

Q Where was it that you saw Cornelius Holladay on April 21, 
1962, and at what time? A. I saw him at the corner of 19th and M, as 
in Mary, Street, Northwest, at approximately 5 p.m. or shortly after 5 
p-m. 

Q. Will you tell us where you were and with whom and what if any- 
thing he was doing at the time that you saw him, and say if you heard 
anything, tell us about it. A. I had just pulled the precinct cruiser to 
a stop on M Street, driving west, at 19th with Detective Bowie, who was 
riding beside me, and as we alighted from the car and stopped the sub- 
ject which we were chasing, Mr. Holladay came running down the street. 
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Shortly afterwards we grabbed this man, and he ran up at that time. 
Q. You saw Mr. Holladay? A. Yes. | 
Q. What was he doing when you saw Mr. Holladay? A. He was 
running down M Street. | 
Q. And running by himself or what? A. By himself. 
Q. And was anyone else running? A. There was a man running 
ahead of him. 
Q. All right, and tell us about it, and what if anything did you ob- 
serve him do and say, when you saw Mr. Holladay, and then what you did? 
You saw Mr. Holladay? A. Well, taking it from that point, we stopped 
this man at the corner. | 
Q. Well, now tell us from the point that you saw Mr. Holladay, 
what you observed and what you heard if anything from that point. 
A. Well, as Mr. Holladay came up, Detective Bowie and I had hold of 
Q. No; before that. Did you see Mr. Holladay? When was it? Do 
you understand my question? A. Yes, I understand. I didn't see him 
before I had hold of the man. | 
Q. You didn't see who? A. Mr. Holladay. I saw him immedi- 
ately after I stopped this man, and at that time I saw Mr. Holladay run 
up to where we were. 
Q. You stopped the man? A. Yes, Detective Bowie and myself 
stopped him. 
Q. Well, from the time that you were in the cruiser, you say you 
were in the cruiser going west on M Street, and what did you see? Take 
it from there and tell us about it in your own words. A. From 
the start? | 
Q. From the start. A. From the start, we were stopped for a 
red light. I was driving the cruiser north on 18th Street, stopped at M 
Street, and while I was sitting there waiting for the light, I noticed a 
man, later identified as the defendant, running across Connecticut Ave- 
nue from the east side to the west side, across the small park, which 
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is at 18th and M Streets, across 18th Street, above the intersection, 
and over to the northwest corner of 18th and M Streets, where he stop- 
ped, he looked around, looked back in the direction he had been coming 
from, and at that time I looked back to see what he was running from or 
why, if I could tell, and when I looked over on Connecticut Avenue I ob- 
served a D.C. Transit bus stopped, and the driver stepping around to 
the front of the bus. 

* * * * * 

A. I made a left turn at the same time as this defendant started 
running west on M Street, on the north sidewalk, and he ran on down M 
Street at a very fast rate, and I was driving down M Street also in the 
west direction, and, oh, about three business places east of 19th Street, 
I had passed him, and I wanted to get ahead of him before we stopped so 
as to be able to cut him off, and that is why I stopped right at 19th Street. 

We both jumped out of the cruiser and ran over to the corner and 
as he ran up, took hold of him on the corner. 

Q. Did you see Mr. Holladay? A. At that time Mr. Holladay 
ran up. That is the first time I observed Mr. Holladay. 

* * * * * 

Q. Then what happened? A. Then, in the course of the running, 
as this man had gotten, just as I was passing him, which was about three 
doors up from 19th Street, I saw this man throw something into the street. 

So at this time, after we had taken hold of him, and Mr. Holladay 
came up and told us what had happened, we walked back up to see what 
it was that he had thrown in the street, and Mr. Holladay reached down 
and picked up what later proved to be a red leather wallet belonging to a 
woman, and he handed it to Detective Bowie. 


Q. Do you see that person here in the courtroom, the person whom 
you saw running and whom you apprehended? A. Yes. 

Q. Point him out. A. He is seated over at the table there in the 
gray work shirt. 

MR. CAPUTY: May the record show he identified the defendant, 
if the Court please? 


23 


THE COURT: The record will so show. 
BY MR. CAPUTY: 

Q. I show you what has been marked Government Exhibit 1 for 
identification, a wallet, and ask you to examine it and tell us whether 
you can identify it. A. Yes, sir, this is the wallet, the red leather 
wallet, and I identified it through the identification which was in it at 
the time and which is still in there, as the property of Mrs. Shay. 

Q. When was it that you first saw Government Exhibit i for iden- 
tification, that wallet? A. I first saw it laying in the street in front 
of Gusti's restaurant. | 
Q. Was it picked up by anyone? A. It was picked up by Mr. 
Holladay. | 
Q. And given to whom? A. Detective Bowie. ! 

Q. And can you tell us whether that wallet was at any time shown 
to the person whose identification was in the wallet? A. Yes, sir. 

@. And when? A. We called for a patrol wagon and placed the 
defendant in the wagon, and the three of us, Mr. Holladay, Detective Bowie 
and myself, walked over to Connecticut Avenue, where the bus was still 
parked, and Mrs. Shay was still there, and had her identify it|at that time. 

Q. Now, at the time that you saw Government Exhibit . for identi- 
fication, did it contain any money? A. Yes, sir. | 

Q. About how much money? A. I believe it contained $12 in bills 
and some change. | 

Q. What happened to the money? A. That was returned to the 
complainant as she stated that she needed the money. 

Q. Now, did there come a time, sir, when you saw the defendant 
after that, after you had seen Mrs. Shay? A. Yes, sir. | 

Q. Where was it that you saw him? A. At the Third Precinct, 
where the wagon transported him. | 

Q. And what time did you see him at No. 3 Precinct. | A. I would 
say approximately 20 or 25 minutes after 5. 

Q. Did you have occasion to talk to him at No. 3 Precinct? A. Yes. 
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Q. How soon after you got to No. 3 Precinct did you talk with him? 
A. I would say it was within 5 minutes. 
14 Q. Now, was there anything said by himconcerning this wallet? 


* * * * * 


76 Washington, D. C. 
Thursday, January 10, 1963. 


The above-entitled case came on for further trial at 10 o'clock a.m., 
on Thursday, January 10, 1963, in the United States District Court for the 
District of Columbia, in the Courthouse at Washington, D. C. 


* * * * * 


ROBERT M. BOYD 


* * * 


DIRECT EXAMINATION 
(Resumed) 


BY MR. CAPUTY: 

Q Detective Boyd, after the defendant was transported, as you 
said yesterday, by wagon to No. 3 Precinct, what time did you get there? 
A. Somewhere in the vicinity of 25 minutes after 5, I would say. 

Q. Was Detective Bowie with you at that time? A. Yes, sir. 

Q. And at No. 3 Precinct, did you see the defendant Mahoney? 

A. Yes, sir. 

Q. And at the precinct did you talk to him concerning the taking 
of this pocketbook? A. Yes. 

Q. How soon after you arrived at the precinct did you talk to him 
concerning this pocketbook, Government Exhibit 1 for identification? 

A. It was a short period of time, it might have been five minutes. 

Q. And what if anything did you ask him concerning this exhibit, 
Government Exhibit 1 for identification, the pocketbook? A. We asked 
him if he had taken it. 

Q. And did he reply? A. That he had. 

Q. Did he state why he had taken it? A. Yes, we asked him 
why, and he said he needed money. 


* * * 
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CROSS EXAMINATION 
BY MR. RABE: 

Q. Officer, getting back to the area where you apprehended the 
defendant, as I understand your testimony, when you first observed any- 
thing, when you first observed the defendant, your car, the squad car, 
was stopped at 18th Street, facing in a northerly direction, towards Con- 
necticut Avenue at the intersection of M Street; is that true? | A. Yes, 
sir. | 
Q. And when you first noticed the defendant he had stopped at the 
corner of the Ring Building, which is on the northwest corner of 18th and 
M Street, right near the Carlton Men's store on that corner; is that cor- 
rect? A. No. WhenI first observed him, he was running across Con- 
necticut Avenue, across the little park, across 18th Street in f diagonal 
direction over to the corner of 18th and M. 

Q. Up to the corner of which I just spoke; is that correct? A. Yes. 


Q. And as I further understand your testimony the defendant came 
toa stop there? A. Yes. ! 


Q. And then he proceeded down M Street; is that correct? 
A. Yes, after a few seconds, yes. | 

Q. And after that time, after the defendant started down M Street, 
you and Detective Bowie proceeded to the next corner in the squad car, 
and got out at the corner and apprehended the defendant there} is that 
true? A. Yes, sir. | 

Q. And when you apprehended the defendant, he pat run from 
you, didhe? A. No; after we apprehended him, no. 

Q. At the time you apprehended him? A. Well, he ran. 

Q. He didn't turn in a different direction and run from: you, did 
he? A. Well, we more or less ran together at the corner, sir. 

Q. Were you both out of the car at the time the defendant got to 
the corner? A. Well, Bowie got out first since I was driving. 

Q. Were you out of the car when the defendant came to the corner? 
A. Yes. | 

@, Did he turn around and go back up M Street? A. No. 
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Q. Did he turn down 19th Street in either direction? A. No. 
107 Q. Did he stop right there on the corner where you and Detective 
Bowie were standing? A. Yes. 
Q. Did he struggle with you and Detective Bowie? A. No. 
* * * * * 
121 BENJAMIN H. BOWIE 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Will you state your name and assignment? A. Detective 
Benjamin H. Bowie, Metropolitan Police, assigned to No. 3 Precinct. 
Q. What was your assignment on the 21st of April, 1962? A. I 
was working the 4 to 12 tour of duty. 
122 Q Were you working alone or with any other police officer? 
A. I was working with Detective Boyd. 
Q. Do you today, sir, know a person named Cornelius Holladay? 
A. Yes, sir, I do. 
Q. Did you know that person prior to April 21,1962? A. No, 
sir, I did not. 
Q. Do you see that person whom you now know as Cornelius Hol- 
laday here inthis courtroom? A. Yes, sir, Ido. 
Q. Will you point him out? A. He is sitting in the third seat 
with the suit and white shirt and tie. 
MR. CAPUTY: May the record show he identified the witness 
Mr. Holladay? 
THE COURT: The record will so show. 
BY MR. CAPUTY: 
Q. Directing your attention to April 21, 1962, did you see Mr. 
Holladay that day? A. Yes, sir, I did. 
Q. Where was it? A. He was running across the park between 
Connecticut Avenue and 18th Street, Northwest, and headed west. 
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Q. In connection with that day, did you see a person whom you 
now know as Henry W. Mahoney? A. Yes, sir, I did. | 
Q. Do you see Henry W. Mahoney here in the courtroom? 

A. Yes, sir, I do. | 

Q. Point him out. A. He is seated at the table with the gray 


suit. 

MR. CAPUTY: May the record show, if Your Honor please, that 
he has identified the defendant Mahoney? | 

THE COURT: The record will show that. | 

BY MR, CAPUTY: | 

Q. Now, directing your attention to April 21, 1962, did rn see 
the defendant Mahoney? A. Yes, sir, I did. | 

Q. Now, will you tell the Court and jury when and where it was 
that you have seen the defendant Mahoney and also Mr. Holladay? Tell 
us from the beginning to the end in your own words. A. well, it was 
shortly after 5 p.m., we were waiting for the red light, we were headed 
north on 18th Street, and we were parked at M Street, 18th and M, and 
we saw the defendant running across the park. 

Q. Now, talk about yourself. You saw him running ? ‘A. Isaw 
him, yes, and he was wearing a raincoat, and he ran across the park, 
across 18th Street, and he stood on the corner of 18th and M, and he 
was looking around. | 

I looked up, and I saw Mr. Holladay also running acrosy the park 
in the same direction, shouting for the police. 

Q. What did he say? A. He was just saying, Pouce, that is all 
I could hear him say. 

Q. Allright, continue. What happened? A. I looked over and 
I saw a bus parked in the 1200 block of Connecticut Avenue, and the bus 
driver was standing in front, looking in their direction, and at this time 
the defendant took off at a high rate of speed west on M Street, and we 
gave chase. ! 

Q. By "we" whom do you mean, for the record? A. | The cruiser, 
in the cruiser, and we drove west on M Street towards 19th Street, and 


jast before we got to 19th Street, the defendant threw a red wallet into 
the street, and we pulled up at the corner of 19th and M and jumped out 
of the car and ran and grabbed the defendant. 

Q. And where was Mr. Holladay at that time? A. He was still 
coming down M Street towards us. 

Q. Did you see the defendant throw the wallet down? A. Yes, 

I did. 

Q. And where did he throw it? A. Well, it was approximately 
three car lengths east of 19th Street on M Street. 

Q. What if anything happened to that wallet? Did anyone pick it 
up? A. We started back toward it with the defendant, and Mr. Holla- 
day was coming, and he picked the wallet up and handed it to me. 

Q. Showing you what has been marked Government Exhibit 1 for 
identification, the contents of this bag, I ask you to examine it and tell 
us whether you can identify it? A. This is the wallet. 

Q This is the wallet what? A. That we picked up in the street, 
which was thrown down by the defendant. 

* * * * 
CROSS EXAMINATION 
BY MR. RABE: 

Q. Officer Bowie, when you first saw the defendant and he came 
across the park, do you recall that he stopped after he got across the 
park, at the corner, the northwest corner of 18thand M? A. Yes, sir. 

Q. Did he stop running at thattime? A. Yes, sir. 

Q. And he proceeded down M Street? A. He looked around first. 

Q And he proceeded down M Street? A. Yes, sir. 

Q. When he came across that corner was traffic going in his direc- 
tion? A. I don’t remember. 

Q. There was traffic in the area, wasn't there, Officer? A. Traf- 
fic in the area? 

Q. On 18th Street and M Street? A. Yes, sir. 

Q. And people around at 5:30 on Saturday evening -- there were 
people around the area on the street, weren't there? A. I imagine there 


were. 
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Q. And cars parked on M Street; is that correct? A.| There 
were some, yes, sir. | 

Q. Officer, when you went down M Street to the intersection of 
19th, that was one block from where you stopped, wasn't it? You were 
stopped waiting for a traffic control signal which was red controlling 
traffic northbound on 18th Street, at the time you first observed the de- 
fendant; is that correct? A. Yes, sir. 

Q. And subsequent to that time you took a left turn on M Street, 
the intersection that you were at, took a left turn on M Street and pro- 
ceeded down to 19th? A. Yes, sir. | 

Q. Who was driving the car? A. Detective Boyd. 

Q. When you proceeded down 19th, you didn't use your isiren or 
your flashing signal on the car if you had one, did you? A. No, sir. 

Q. As a matter of fact, you were in a detectives’ car, and you 
didn't have any flashing red signal on top of the car? A. That is right. 

Q. When you got down to 19th Street, and you got out of the car, 
that is when the defendant came up and you apprehended hima; is that true? 


A. Came up? 

Q. He approached the intersection of 19th and M Street is that 
correct? Did you apprehend him on that corner? A. Yes, sir, near 
the corner. | 

Q. And you didn't put any cuff links or anything on the defendant 
immediately after you apprehended him, did you? A. No, sir. 

Q. And he didn't fight with you or Officer Boyd? A. No, sir. 

* * * * * | 

MR. CAPUTY: The Government rests. 

THE COURT: The Government rests. All right. 


* * * * 


Washington, D.C. 
Thursday, Jan. 10, 1963 


= x * * 
HENRY W. MAHONEY 
the defendant herein, was called as a witness in his own behalf and, 
having affirmed to tell the truth on penalty of perjury, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. RABE: 
Q. What is your name? 
Your Honor, may we approach the bench? 
THE COURT: Yes. 


(Thereupon counsel approached the bench and the following 
occurred:) 


MR. RABE: Your Honor, the defendant has one known Juvenile 
Court conviction for petty larceny, which Iam advised Mr. Caputy 
will bring in on cross examination, and I have so advised the defendant, 
and he is aware of this at all times, and he desires that I bring that 
in in his direct examination, so that Mr. Caputy will not bring it out. 

MR. CAPUTY: That is my job, Your Honor. 

THE COURT: I do not care what he desires, I think the proper thing 
to do is to try the case properly. The only reason that evidence will 
be admissible is for the purpose, if it does, of affecting the witness's 

credibility. 

I think it is proper to be brought out by Government counsel. He 
may tell what happened at the proper time, and Government counsel 
may ask the question on cross examination. 

He wants to lessen the effect of the testimony to the jury. I will 
deny the request. 

All right, you may proceed. 


(Thereupon counsel resumed their places in the courtroom 
and the following occurred:) 


BY MR. RABE: 
Q. State your full name to the Court and jury. A. paral asa 
Mahoney. 
Q. Howold are you, Mr. Mahoney? A. 22. | 
Q. Directing your attention to April 21, 1962, did there come a 
time on that date that you boarded a D. C. Transit bus? A. Yes. 
Q. In the District of Columbia? A. Yes, sir. | 
Q. Where did you get that? A. 19th and L. 
Q. Not where you got off, Mr. Mahoney, where was it that you 
boarded the bus? That you first got on the bus and paid your fare? 
A. I got on at 12th and E. | 


Q. Where were you going when you got on the bus? As! I was go- 
ing to Parchey's. | 
. Parchey's what? A. Parchey's Restaurant. 


What were you going there for? A. I was going to get a night 


. Were you employed when this incident took place? A. Yes, sir. 
‘Where were you employed? A. National Press Club. 
. What did you do there? A. I was the houseman. — 
When was the last time you had worked, which was the last 
day you had worked prior to the time that you got on this bus? A. I 
worked that day. | 
Q. What time did you get off work? A. 2 o'clock. | 
Q. Incidentally, is that a National Press shirt that you are wearing 
today, that you used at work? A. Yes, sir, it is. | 
Q. As the bus you were on approached the area of Connecticut 
Avenue and started up Connecticut Avenue, would you tell the Court 
and ladies and gentlemen of the jury what was the condition of the bus 
with respect to the number of people on it? A. The bus was very 
Q. And the people on it, were they made up of both white and 
colored people? A. Yes, sir, there was a few colored people. 
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Q. Did you get a seat on the bus? A. Yes, sir. 

Q. When did you leave that seat to get off at your destination? 
A. The block before I got to my stop. 

Q. Any particular reason why you got up a block before? A. I 
gave a lady my seat. 

Q. Is that the lady, is that Mrs. Shay, sitting in this courtroom? 
A. No. 

Q. Where had you been sitting on the bus? A. About five seats 
from the front. 

Q. After you gave the lady your seat, what did you do? A. I got 
off. I got to my stop and I got off. 

Q. Was there anyone else getting off at your stop? A. Yes, sir, 
about eight or nine people. 

Q. Were you the first one off or the last one off, or somewhere 

in between? A. I was about in the middle of it. 

Q. You have seen during the course of this trial the lady identified 
as Mrs. Shay in the courtroom, have you not? A. Yes, sir, I have. 

Q. Do you recall, Mr. Mahoney, having seen her on the bus? 

A. No, sir. 

Q. You didn't? A. No, sir. 

Q. You have heard Mr. Holiday -- you have seen him in the court- 
room? A. Yes. 

Q. Do you recall having seen Mr. Holiday, any specific recollect- 
ion of having seen Mr. Holiday anywhere in the bus? A. No, sir. 

Q. Before you gotoff the bus, do you recall how long it was stopped 
at the intersection -- it was a Connecticut and M Street that you got 
off, wasn't it? A. 19th and M. 

Q. Do you recall how long the bus was stopped at that stop before 
you got off? A. About three minutes. 

Q. Was it waiting for anything while you were there, besides let- 
ting passengers off andon? A. No, sir. 

Q. Will you tell the ladies and gentlemen of the jury what you did 
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after you got off the bus? A. I got off the bus, and on 19th Street, I 
ran across the street to the other corner, on the other side of 19th 

Street and then I walked down M Street, walked down M Street going 
to 20th Street, because Parchey's is 21st and K. | 

Q. Now, just a moment. 

With respect to the particular intersection where you got off, can 
you tell the Court and jury whether the bus stop is on the south side 
or the approach side of the intersection, or whether it is on the north 
side or the side where you left the intersection. A. The bus stop is 
on the side where I left the intersection. | 

Q. So your testimony then is that the bus had already proceeded 
beyond the traffic signal which controls traffic at that intersection? 
A. Yes. | 

Q. Andstopped on the right hand side of the street? A. Yes, sir. 

Q. When you got off the bus and ran across the street, why did you 
run across the street? A. Well, the cars was coming and ed light 
had just turned. 

Q. The light had changed? You mean it had gone through a full 
cycle and was back to green again for that direction? The light it had 
turned back, and the light changed again, and so when it was chang- 
ing, the cars started, and I ran across the street. | 

Q. Did you run across both streets at that intersection? A. Just 
across from one side to the other side. 

Q. When you got on the sidewalk on M Street, what did you do? 

A. I walked down the street. 

Q. How far did you get before you saw any police officers? A. 
Down to the corner of 20th Street. 

Q. That was the next block. You got a block from where you got 
off the bus? A. Yes, sir. 

Q. During the time that you were proceeding down that erect to 


your knowledge, were you aware that there was anyone behind you, if 


there was anyone? A. No, sir. 
Q. Did you hear anyone call to you before that time? A. No, sir. 
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Q. Did there come a time when you saw the police officers in the 
car down at the corner of 19th and M Street? A. When I got to the 
corner, I saw them. 

Q. What did you do when you saw the officers? A. I didn't do 
anything. They just jumped out of the car. 

Q. Did it appear to you that they were stopping you? A. Yes, sir, 
because they pulled right up in front of me. 

Q. Did you know why they were stopping you? A. No, sir. 

Q. Did they say anything to you when they got out of the car? 

A. They said: What is going on here? 

Q. What did you say? A. I said: Nothing, as far as I know. 

Q. Did there come a time at the corner when you saw anyone else 
besides the officers? A. Yes, sir, there was another colored man 
there. 

Q. Will you describe him? Was he old or young? A. He was old, 
kind of old man. 

Q. How did he come to your attention? A. Oh, he just came up. 
H brought the wallet up, and he came up and brought the wallet up, 
and I haven't seen him since. 

* * * * * 

Q. To your knowledge, Mr. Mahoney, is that to your knowledge the 
wallet which is Government Exhibit No. 1, is that the one this gentle- 
man brought up, A. Yes, sir. 

Q. You said he went on after that? Do you recall whether he talk- 


ed to the police officers or anyone else on the scene? A. No, sir, he 


just said: I found this wallet; it isn’t mine. 

Q. Do you know to whom he gave the wallet? A. One of the police 
officers, I don’t know which one. 

Q. Did there come a time when you saw anyone else at that inter- 
section? A. No, sir. 

Q. Did you ever see Mr. Holiday come up at that time? A. Yes, 
sir, he came up, but I didn’t pay much attention to him, though. 
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@. You do recall having seen the man identified as Mr. sn 
at the intersection? A. Yes, sir. 

Q. And after the time that you were apprehended at the intersection, 
what happened to you? A. Oh, I was taken down No. 3 Precinct. 

@. What did you do at that time down there? A. I just answered 
a lot of questions about my family, my name, and my age, and like that. 

Q. Do you recall how long you were down there during this question- 
ing period? A. I was down there for about an hour, and then I was 
transferred to another precinct. : 

Q. Did they begin questioning you as soon as you got there or was 
there any time elapsed after you got there? A. They eats me 
when I got there. 

Q. Who was questioning you? A. One of the officers. 

Q. Was it one of the officers that had testified here in court or 
another officer? A. It was both. It was one of the officers that testi- 
fied in court. 


Q. Were they both present at that time? A. Yes, sir. | 


Q. Incidentally, how were you clothed on this occasion? A. Thad 
on a brown hat, and the brown pants I have now, and a gray shirt, 
and black shoes, and an overcoat. | 

Q. What kind of overcoat? A. Just a regular overcoat. | 

Q. A gray shirt, a gray shirt like the one yeu tare oat) A. Yes, 
I had this one on. : 

Q. What other questions did the officers ask you while they were 
questioning you? A. They asked me did I take the wallet. | 

Q. What did you tell them? A. I told them, no, sir. | 
Q. Did you ever tell the officers that you took the wallet? A. No, 
sir. 

Q. Did you ever tell them you needed money? A. No, bir. 

Q. Did they ask you whether you were employed? A. Yes, sir. 

Q. Did you tell them that you were employed? A. Yes, sir. 

| 
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Q. Incidentally, are you married, Mr.Mahoney? A. No, sir. 

Q. How many days a week did you work at the National Press 
Building? A. Six days. 

Q. Is that Monday through Saturday? A. Yes, sir; off Sunday. 

Q. You said you were going to see about a job? What kind of job 
was it? A. I used to work at Parchey's Restaurant, and they told 
me I could get a job when I wanted, and I was going back to get a 
night job. 

Q. Did you want to quit the job you were on? A. No, sir, I want- 
ed night work over there. 

Q. Do you recall what the traffic was like at and around the inter- 
section of Connecticut and M Street, Northwest, on the night of this 
incident? A. What it was like? 

Q. Was there cars going through the intersection after you crossed 
the street? A. I don’t understand you. 

Q. Well, there came a time after you got off the bus on this even- 
ing when you crossed the intersection, crossed Connecticut Avenue at 
the intersection of M Street; is that right? A. Yes, sir. 

Q. And did there come a time after you crossed that intersection 
when as far as you know cars came on through Connecticut Avenue 
at M Street? A. Yes, sir. 

Q. Mr. Mahoney, did you ever at any time know who the bus driver 
was that was on that bus before you heard Mrs. Shay make mention of 

it? A. No, sir. 

Q. Have you ever been aware of anyone, either anyone on the bus 
or anyone on the street, who claimed to have been a witness to this 
alleged event? Were you ever aware of anyone, other than the people 
who testified here in court? A. I was aware of someone who was not 
here. 

Q. Who was that? A. That was the colored man that picked the 
wallet up. 

Q. Do you know his name and address? A. No, sir. 
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Q. Are you aware of anyone else who is not here? A. No, sir. 

Q. Where was the first time you saw the wallet that has been in- 
troduced in evidence in this case? A. WhenI went down to the precinct. 

Q. Had you ever seen it before that time? A. No, sir. | I saw it 
when the colored man brought it up. That is the first time I saw it. 

Q. Had you ever been confronted with it before you went to the 
precinct? A. No, sir. | 

Q. Did you ever at any time take or try to take that wallet from 
Mrs. Shay? A. No, sir, I didn't. | 

15 Q. When you were down at Precinct No. 3, did you ever handle 

the wallet? A. No, sir. | 

Q. Did you ever have an opportunity to handle it? A. No, air, I 
didn't handle it. ! 

Q. Did either one of the officers ever hand the wallet to ina A 
One of them threw it at me. 


Q. Where were you when that occurred? A. I was sitting there 
behind the desk. | 

Q. Where was the officer when he threw it? A. He was on the 
other side of the desk. 


| 
Q. Do you recall which officer it was? A. No, sir, | 


Q. Did he say anything to you at that time? A. No, sir, I was 
looking out the window, and he said: Hey: and I turned around and 
looked at him and the wallet was coming. : 

Q. What did you do then? A. I throwed my hands down. 

Q. Did you try to catch it? A. No, sir. 

Q. Where did it go? A. It fell on the floor. 

* * * * 

CROSS EXAMINATION 
BY MR. CAPUTY: 
* * * * * 
18 Q. Now, you were convicted here in the District of Columbia on 
the 15th of February 1962 of larceny, weren't you? A. Yes, sir. 

| 
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I wasn't convicted of that. 

What? A. I wasn't convicted of that. 

You were not convicted? A. I was convicted of petty larceny. 
Yes? A. Yes, sir. 

On the 15th of January 1962, weren't you? A. Yes, sir. 

MR. RABE: First he tells him one date, and then he tells him 
another, Your Honor. 

THE COURT: Do you object? 

MR. RABE: I object. 

THE COURT: All right. The objection is overruled. 

BY MR. CAPUTY: 

Q. On the 15th of January 1962 you were convicted of larceny, 
weren't you? A. Yes, sir. 

* x * * * 

Q. Are you the same William Henry Mahoney who in Rockville, 
Maryland, on December 17, 1960, was convicted of petty larceny and 
got six months? A. Yes, sir. 

x * * * * 
A. DoT have a chance to explain about that petty larceny? 

Q. Just answer my question. 

THE COURT: Wait a minute. 

Do you want to say something about that petty larceny? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

BY MR. CAPUTY: 

Q. All right, go ahead. A. I was in Maryland, and I went in the 

Safeway to buy some lunch, and I picked up something, andIdidn't 
take the items outside, and I put them back, and when I walked out of 
the store, the officer arrested me, and he said I had these things with 
me, and I didn’t have them, and they still found me guilty of petty 
larceny. 


39 | 
CHARGE OF THE COURT TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the introduction 
of evidence in this case now being concluded, it becomes the duty of 
the Court to instruct you regarding the law that should guide you in 
your determination of the evidence and the rendering of your verdict. 

When you go to the jury room, you will take with you a copy of the 
indictment returned by the Grand Jury. Now, the purpose of an in- 
dictment, of course, is to inform a defendant or an accused of the 
nature of the charge against him, so that he may be in a position to 
meet the charge when the case comes on for trial, that is, retain a 
lawyer, prepare his defense, and present his defense in court. 

Now, yeu must not consider an indictment as evidence against the 
defendant or as being entitled to any probative value or entitled to any 
value whatsoever as evidence. | 

I don't know whether any of you have ever served on a Grand Jury 
or not. You undoubtedly have read about the function of the Grand 
Jury. Now, every criminal case of this type is heard first by a grand 
jury, which is a body of citizens of this District, not more than 23 in 
number and not less than twelve, and the Grand Jury usually hears 
only one side of the case, that is, the Government's side. | Now, if it 
believes that there is enough evidence to bring a defendant to trial, they 
return what is known as an indictment. which you will have before you. 

However, the fact that a defendant is indicted by a grand jury must 
not in any way influence your mind one way or the other, that is, you 
must not conclude because the Grand Jury has indicted him that .. 
therefore he is guilty of the offense. | 

So we start out with the proposition of law that an indctment is not 
to be considered as evidence against a defendant. 

Now, the District of Columbia Code under which the charge contain- 
ed in the indictment in this case has been drawn reads as follows: 
Whoever by force or violence, whether against resistance or by sudden 
or stealthy seizure of snatching, or by putting in fear, shall take from 
the person or immediate actual possession of another anything of 
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value, is guilty of robbery. 

You will notice the statute uses the word "stealthy." Stealthy means 
furtively or slyly, and you understand, of course, the meaning of 
stealth and stealthy. 

Now, you will note that the law that I have just quoted refers to a 
taking from the person or immediate actual possession of another any- 
thing of value. You are instructed that a taking from the immediate 
actual possession of another means that area within which the victim 
of a robbery could reasonably be expected to exercise some physical 
control over his property. 

Now, in this case the elements of the offense of robbery that the 
Government must establish to your satisfaction from the evidence in 
the case beyond a reasonable doubt are: 

First, that the defendant took from the person or immediate actual 
possession of Martha M. Shay money or property of the amount or 
approximate amount set forth in the indictment. 

Second, that such taking by the defendant was by force or violence 
and against resistance or by putting in fear or by sudden and stealthy 
seizure and snatching; 

And third, that such taking was within the District of Columbia on 
or about April 2ist, 1962. 

Now, the indictment which you will have before you and which is 
drawn under the section of the District of Columbia Code that I just 
read to you, reads as follows: 

That on or about April 21st, 1962, within the District of Columbia, 
Henry W. Mahoney, by force and violence and against resistance and 
by sudden and stealthy seizure and snatching and by putting in fear, 
stole and took from the person and from the immediate actual posses- 
sion of Martha M. Shay, property of Martha M. Shay of the value of 
about $17, consisting of the following: One billfold of the value of $5 
and $12 in money. 

You will notice that the indictment uses the words “by force and 
violence and against resistance and by sudden and stealthy seizure 
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and snatching and by putting in fear," etcetera. 

If you find beyond a reasonable doubt from the evidence in the case 
that the defendant committed the offense charged in the indictment in 
any one of the ways mentioned in that indictment, that would be suf- 
ficient and he would then be guilty under the indictment. In other 
words, even though the Government has the burden of proving him 
guilty beyond a reasonable doubt, if the Government convinces you 
beyond a reasonable doubt from the evidence that the defendant com- 
mitted the crime alleged in the indictment in any one of the ways set 
forth in the indictment, that would be sufficient, in other words, for 
a verdict of guilty. | 

Now, in this case the Government contends that the defendant not 
only committed the act charged in the indictment but that he fled or 
left the scene of the crime. That is a contention made by the Govern- 
ment. | 

Now, if you find from the evidence in this case that the defendant 
did flee from the scene, then you have a right to regard flight as an 
indication of consciousness of guilt, if you choose to do so, but this 
is a matter, of course, within your discretion. | 

A confession is the admission of guilt by a defendant of all the 

elements of the crime of which he is charged, including the neces- 
sary act and intent. The very nature of a confession or admission re- 
quires that the circumstances surrounding it be subjected to careful 
scrutiny in order to determine beyond a reasonable doubt that a con- 
fession was made voluntarily and understandingly, or the jury must 
disregard it entirely. If the evidence does not convince a jury beyond 
a reasonable doubt that a confession was made voluntarily and under- 
standingly, then the jury should disregard it entirely. | 

I will read the second paragraph over because I think I made a 
mistake in it. The very nature of a confession or an admission re- 
quires that the circumstances surrounding it be subject to careful 
scrutiny in order to determine whether it was voluntarily and under - 
standingly made. 


The jury are further instructed that the only evidence in this case 
pertaining to a confession or an admission was that the defendant orally 
admitted the commission of the crime. The fact that an alleged con- 
fession was oral is further reason why it should be viewed with very 
close scrutiny, and if there is a reasonable doubt in the minds of the 
jury that such a confession was made, it must be resolved in favor of 
the defendant. The defendant in this case, as you know, denies mak- 
ing any admission to the police. 

Now, the law is that every defendant is presumed to be innocent 
of the offense charged in the indictment, and the burden of proof is 
upon the Government to prove him guilty to your satisfaction from the 
evidence in the case beyond a reasonable doubt. Unless the Govern- 
ment sustains this burden and proves the defendant has committed 
every essential element of the crime alleged in the indictment, you 
must find him not guilty. 

As I said to you a moment ago, the burden of proof.is upon the 
Government to prove a defendant guilty beyond a reasonable doubt, but 
not guilty beyond all doubt whatsoever. In other words, the Govern- 
ment must prove! the defendant guilty to a moral certainty and not to 
an absolute certainty. 

Now, as its name implies, a reasonable doubt is a doubt for which 
you can give a reason to yourselves. It is a doubt based upon reason 
and not just any whimsical conjecture or some capricious speculation. 
I think I can explain to you the meaning of the term "reasonable doubt” 
in simple everyday language. 

If after a fair and impartial comparison and evaluation of all the 
evidence in this case by the jury, you can truthfully say to yourselves 
that you are not convinced of the defendant's guilt, then you have what 
is known in law as a reasonable doubt. But if after such impartial 
comparison and consideration of all the evidence, you can truthfully 

say to yourselves that you have an abiding conviction of the defen- 
dant's guilt, such as you would be willing to act upon in the more weighty 


43 


and important matters relating to your own personal attain, then you 
have no reasonable doubt. | 

In other words, proof beyond a reasonable doubt simply means 
that the proof must be such as will result in an abiding conviction on 
your part and in your mind of the defendant's guilt, such as you would 
be willing to act upon in the more weighty and important matters re- 
lating to your own affairs. | 

Now, in determining whether the Government has established the 


charge against the defendant, you must consider and weigh the testi- 
mony of all the witnesses who have appeared in this case on both 
sides. Now, you and you alone are the sole judges of the credibility 
of the witnesses. In other words, you must determine zen witnesses 
to believe and to what extent you believe them. | 

Now, you will recall that while the defendant was on the stand he 
was asked one or two questions, I think, on cross examination by 


Government counsel to this effect: Are you the same person or party 
who on January 15th, 1962, was convicted of petty larceny, | and I think 
he admitted that he either pled guilty or was convicted, I have forgot- 
ten which, and you will have to rely on your own recollection; and the 

District Attorney also asked him if he was the same person who on 
December 17th, 1960, was convicted of petty larceny, I believe, in 
Rockville, and received a sentence of six months, and he said that 
he was and he gave his explanation of that. 

Now, as counsel for the defendant has told you, and rightly 80, you 
are not to conclude that because a defendant or a man has been con- 
victed on one or more occasions prior to the charge in this case, that 
that necessarily means that he is guilty of the offense in this case, and 
the only reason you can consider that evidence is this: When a witness 
takes the stand his credibility as a witness becomes an issue in the 
case, just like any other issue, md you are here as the fact finders, 
and you must determine which witnesses you are going to believe and 
to what extent you believe them. So in analyzing, evaluating and 

| 
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considering the testimony of the witnesses, if it develops during the 
trial that one or more of them have been convicted of one or more 
offenses in the past, you may consider that evidence insofar as it 
might affect his credibility as a witness on the stand, and for no other 
purpose whatsoever. 

In other words, when you weigh the testimony of these witnesses, 
if a person has been convicted you might still believe that regardless 
of that prior conviction or convictions, he is still innocent of the charge 
in this case, and the only purpose for which you can receive that evi- 

dence is going to affect his credibility as a witness, if it does at all, 
in your opinion. 

Now, in deciding how much weight you will attach to the testimony 
of any witness, you should consider the demeanor of the witness on 
the witness stand while testifying, and his manner of testifying; whether 
the witness impresses you as a truth-telling individual; and whether 
the witness has an interest in the outcome of the case. All these facts 
you should consider, as well as any other matters which may seem 
to you to have a bearing on the question of whether or not the witness 
is telling the truth or telling a falsehood. 

Now, if you should find that any witness that testified in this case 
has knowingly testified falsely as to any material fact the truth of which 
that witness could not have been reasonably mistaken, then the jury 
is at liberty, if you see fit to do so, to disregard any part of the testi- 
mony of that witness, or you may elect to disregard it, if you see fit 
to do so, to disregard all the testimony of that witness. Of course, 
your verdict should be based solely upon the testimony of the witnesses 
that you believe to be true, the testimony that you believe to be true. 

Now, it is the duty of the Court to make known to you the law of 
the case, and it is your duty to accept the law of the case from the 
Court. 

This Court, of course, does not comment upon the evidence in the 
case, and that means this, that a Federal Judge, any Federal Judge 
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in our Federal Judiciary in these United States, if the Federal Judge 
wishes to do so, could in his charge to the jury say to the jury, by 
way of commenting on the evidence, I can say, for example, taking 
the testimony of any witness, I can tell the jury this; and I will take 
the testimony, I will say, of John Brown as an example, if John Brown 
testified: ‘That I don't believe anything he said, ladies and gentlemen 
of the jury, I think he was lying, I think he is a bad witness, or I only 
believe part of it. | 

I can do that if I wish to do it. A Federal Judge has power to do 
that or the right to do it, the power to do it and the right to do it, 
provided the Judge winds up with these magic words and says to the 
jury: However, in the final analysis, it is not what I think about the 
testimony of the witnesses or whether I believe them, but it isa 
question whether the jury believes them. That is all I would have to 
say. | 

Now, this Court does not comment upon the testimony of any witness 
because this Court feels if the Court is entitled to any respect whatso- 
ever by the jury, if the Court made such a statement to this jury, or 
any jury, it might have some influence one way or the other . So con- 
sequently, this Court does not think, to put it bluntly, that a defendant 

can get a fair and impartial trial if a Judge sits on the bench and 
tells the jury what he thinks about the testimony of any witness. 

Now, in this case, as I have stated before, you are the sole and 
exclusive judges of the facts in the case, and you are admonished not 
to permit your judgment or your reason or your intellignece to be 
swayed by sympathy, bias, prejudice, or feeling one way or the other, 
if any such feeling you have. You should not be influenced, of course, 
by your feelings or emotions, and your verdict should be reached in 
accordance with the solemn oath all of you took that you would well 
and truly try this case on the evidence and return a verdict based 
solely upon the evidence and the law as I have given it to you today. 


Now, you must consider this matter deliberately and carefully in 
| 
| 
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the light of the instructions on the law that I have given you. In reach- 
ing your conclusion, you must use the same common sense and the 
same approach and the same intelligence that you would employ in 
deciding or determining any important matter that you have to deter- 
mine regarding your own personal lives. 

As I said to you before, an indictment is not evidence against an 
accused and it is not to be considered by the jury as evidence against 
the defendant. 

Likewise, counsel have made to you, as you know, what we call 
opening statements, that is, at the beginning of the trial, each attorney, 
the attorney for the Government and the attorney for the defendant, 
told you in substance what they expected to prove, although Mr. Rabe 
made his opening statement at the conclusion of the Government's 
case, which he had a right to do, of course. 

Also at the conclusion of all the evidence both attorneys made very 
fine closing arguments, the Court thought, in which they drew certain 
inferences from the testimony, which, of course, are diametrically 
opposed to the opposition party. 

Now, if the inferences that were drawn by the attorneys on either 
side differ from your deductions or inferences that you drew from the 
evidence, or conclusions, then it must be your inferences or your de- 
ductions that you draw from the testimony that must govern. 

Opening statements and closing arguments perform a very valuable 
and useful function in every trial because, as you know, this is the 
first time you have heard about this case when it was presented to 
you starting yesterday, and this was the first time the Court ever 
heard about this case. 

I don’t know how long the attorneys have been working on this case, 
but obviously they know more about the case than we know. So we 
come into the case fresh, new, with an outlook on it as impartial 

observers trying to determine what the facts are. 

So as I said, if the arguments made by counsel differ from your 
recollection, if their recollection, rather, of the evidence and the 
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testimony differs from your recollection, it must be your recollection 
that governs, and not counsel for either party. 

Likewise, when an attorney propounds a question to a witness by 
way of direct examination or cross examination, you have a right, and 
you should listen to the questions carefully, but you are primarily 
interested in what the witness said in answer to the question, because 
the questions are not the evidence in the case, but the evidence in the 
case comes from the lips of the witnesses on the witness stand. 

Now, of course, the first thing you will do, as Iam sure you know, 


you will first select your foreman, or maybe you might select a forelady 
for your foreman, and that foreman will give each one of you an opportunity 


to present your views and discuss the evidence and state your opinion 
about the case. | 

Now, in considering the instructions that I have given you, you 
should consider them in their entirety, that is, as a whole, and you should 
not select or pick out one particular instruction and accentuate that and 
overlook the others, but you should as I said, consider them in their 

entirety. | 

Now, in the event that it becomes necessary for the jury during your 
deliberations for any reason whatsoever to send a note or message to the 
Court asking a certain question, for example, which happens sometimes, 
please do not indicate in that message or note, if you happen to do that, 
how the jury stands with respect to their actual vote on this case, that is, 
please do not indicate that we stand 8 to 4 for acquittal or 8 to 4 for convic- 
tion, or whichever way you might stand, because the Court will not be 
interested in how you actually stand in connection with your vote. You 
may send a message regarding any matter, and if the Court thinks it 
should be answered, it will be answered; and if the Court does not think 
it should be answered, it will be denied. | 

Now, if during the course of this trial the Court has said or done 
anything which has suggested or indicated to the mind of any juror or 
jurors how this Court personally feels about this case or the evidence, 
you must disregard that entirely. This Court has not intimated to this 
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jury or suggested to this jury by any rulings that the Court has made 
or by the inflection of the Court's voice, or anything, how the Court 
personally feels about this case, because as I said to you before we 
have separate functions to perform. 

You, the jury, are the fact finders, and the jury is here to deter- 
mine which witnesses told the truth, and which witnesses didn't, and 
you are here to search for the truth. And the Court is here to try to 
see to it that the defendant is given a fair trial. 

So that all you have to do in this case, ladies and gentlemen of the 
jury, is to have an objective in mind as far as this case is concerned, 
and approach this matter objectively. 

What is the object of the trial? The object of this trial is that you 
are searching for the truth as to what happened. That is what you are 
interested in. 

And when you have arrived at a unanimous verdict, and all twelve 
of you must agree upon the verdict, whether it be not guilty or guilty, 
and then I suggest that you search your consciences before you do that 
and try to arrive at a verdict and return a verdict in this courtroom 
free of any emotions or feeling or sadness one way or the other, and 
that will do justice to your oaths and to your consciences as jurors. 
When you have done that nobody can criticize you. 

Now, in conclusion, I simply want to remind you that the trial of 
any case, whether it be a civil case or a criminal case, is simply a 
search for the truth. 

As I said before, whatever your verdict might be, it must be a 
unanimous verdict of each and every one of the twelve jurors. Will 
counsel approach the bench? 


(Thereupon counsel approached the bench and the following 
occurred:) 


THE COURT:; Do you have any objection to any part of the Court's 
charge, Mr. Rabe, other than those objections you have already made 
and which are a matter of record? 

MR. RABE: No, sir. I renew the objections. I have nothing further. 
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THE COURT: Do you have any requests for further instructions, 
other than the ones which you may have requested and previously 
were denied, if they were denied? | 

MR. RABE: No; except for the 1, 2, 3 that Ioffered. | 

THE COURT: I understand. You have the record protected. 

Do you have any objections, Mr. Caputy? 

MR. CAPUTY: No, objection. | 

THE COURT: Or requests for further instructions? 

MR, CAPUTY: No, sir. 

THE COURT: All right, I will excuse the alternate juror. 

MR. RABE: May I say one further matter for the record, I mean, 
I want to renew my motion made during the trial for a mistrial, Your 
Honor, on the ground of the statement that the Court made at the time, 
and the added ground on the fact that the United States Attorney 
mentioned something very similar to it in his argument. 


THE COURT: Was there any objection made at the time? 

MR, RABE: Frankly, I think at the time I didn't make any objection 
during the argument, because I thought that would have emphasized it 
and called attention back to it. 


MR, CAPUTY: I don't know what I mentioned, 

THE COURT: You have everything, except a moving picture of the 
crime. | 

MR. RABE: I think it would have called the jury's attention back to 
what you said. 
MR. CAPUTY: I have a right to say that. | 

MR. RABE: I am simply renewing the motion for a mistrial. 

THE COURT: I don't think there was anything Mr. Caputy said 
during the argument, except when I stopped him once or twice, and I 
have forgotten what it was about, that I thought was improper. He has 
not been improper or unfair, or I would have stopped him. I don't re- 
call that I stopped him, maybe once, but I have forgotten what it was 
about. 
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MR, CAPUTY: I think it was when I was talking about was it neces- 
sary for fingerprints to be made. 

THE COURT: Anyway, you have your record protected. 

MR. RABE: I again ask the granting of the motion. 

THE COURT: That is overruled. 


* * = 


5:00 P.M. 
Jan. 10, 1963 


Honorable Judge Sirica 
In the case of Henry W. Mahoney, two questions have been pre- 
sented by the jurors as follows: 
1. Is it routine police procedure to obtain a written con- 
fession if the person apprehended admits guilt at the time of arrest? 


2. Is a listing of the clothing the defendant was wearing at 
the time of arrest available? 


We shall wait for the answers to these questions at your pleasure. 


/s/ ¥FrankS. Tacci 
Foreman 


[Filed January 11, 1963] 


DEFENDANT'S REQUEST FOR INSTRUCTION NO. 
The jury is instructed that the government has the burden of proving 


beyond a reasonable doubt not only each and every element of the of- 
fense charged as I have defined it to you, but also of proving beyond 
a reasonable doubt that the defendant before you is the person who 
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committed the acts charged. In other words, if the jury should have 
any reasonable doubt whatsoever, that the defendant was the one who 
committed the acts alleged, then you must return a verdict of not 


guilty. 
Respectfully submitted, 


/s/ George F. Rabe 
Attorney for Defendant 


[Filed February 26, 1963] 


JUDGMENT AND COMMITMENT 

On this 25th day of February, 1963 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, George 
F. Rabe, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of ROBBERY 
as charged and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, and no suffi- 
cient cause to the contrary being shown or appearing to the: Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Two (2) years to Eight (8) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ JOHN J. SIRICA 
United States District Judge 
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UNITED STATES COURT OF APPEALS 
FORTHE DISTRICT GQ COLUMBIA CIRCUIT 


No. 18,005 


ON APPEAL FROM A JUDGMENT CF CONVICTION 
CF ROBBERY ENTERED BY THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT CF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This case is before the Court upon its grant on June 10, 1963 of appellant's 
petition for leave to prosecute his appeal without prepayment of costs. The appeal 
is from a judgment cf conviction of robbery entered on February 25, 1963, by the 


United States District Court for the District of Columbia, based on a jury verdict of 


guilty returned on January 11, 1963 (J.A. 51). The District Court had jurisdiction 


under D.C. Code, §$11-306 (1961). This Court has jurisdiction pursuant to 28 U.S.C. 


§1291. 


STATEMENT OF THE CASE 

Robbery is the crime for which defendant was indicted and convicted. 

indictment charged that (J.A. 1) 

On or about April 21, 1962, within the District of | 

Columbia, Henry W. Mahoney, by force and violence | 

and against resistance and by sudden and stealthy seizure 

and snatching and by putting in fear, stole and took from 

the person and from the immediate actual possession of} 

Martha M. Shay, property of Martha M. Shay, of the value 

of about $17.00, consisting of the following: one mies 

of the value of $5.00, and $12. 00 in money. 

The defendant was found guilty as charged and was sentenced to imprisonment for 
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two to eight years (J.A, 51). 
A statement of subsidiary facts is deferred to the Argument for the reason 

that particularization of the facts is required in conjunction with the Argument and 


is not usefully detailed at this stage. 


STATUTES INVOLVED 


D.C. Code, §22-2901 (1961), defining robbery, provides that: 


Whoever by force or violence, whether against resistance 
or by sudden or stealthy seizure or snatching, or by putting 
in fear, shall take from the person or immediate actual possession 
of another anything of value, is guilty of robbery, and any 
person convicted thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


D.C. Code, §22-2202 (1961), defining petit larceny, provides in part that: 


Whoever shall feloniously take and carry away any 
property of value of less than $100, including things savoring 
of the realty, shall be fined not more than $200 or be im- 
prisoned for nct more than one year, or both. 


STATEMENT CF POINTS 


1. The believable testimony cannct sustain a conviction of robbery. The 
testimony which could sustain a conviction of robbery is inherently incapable of 
belief. The conviction must therefore be reversed and a new trial granted limited 
to the lesser included offense of larceny, or alternatively, submitting the issues 
cf robbery and larceny to the jury upon proper instructions. 

2. The trial court committed three errors which, considered singly or in 
combination, were prejudicial to appellant. These errors are (a) the denial of a 
requested instruction on identification, (b) the refusal to permit appellant's counsel 
to adduce from appellant on his direct examination testimony as to prior conviction, 
and (c) rendition of a definition of reasonable doubt disapproved by the Supreme 
Court of the United States. 

3. The judgment of conviction cannot be affirmed in the absence of a full 
record. 


SUMMARY CF ARGUMENT 
I 
The believable testimony cannct sustain a conviction of robbery but can only 
support, if credited, conviction of the lesser included offense of petit larceny. As 


the complainant sought to alight from the bus, appellant impeded her effort to get 


off. When complainant was on the last step of the bus getting off, she noticed 


that her purse wes open and her wallet gone. For aught that the believable evi- 
dence shows, in the normal jostling of a crowded bus, complainant's purse could 


easily have been opened accidentally and the wallet dropped from it. Had appellant 


picked up the wallet after it had been dropped, it would be larceny. But believable 


evidence, essential to robbery, that appellant snatched the wallet from complain- 


ant’s purse is missing. That appellant impeded complainant's effort to leave the 
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bus is conduct at least as consistent with lack of manners as with snatching. 

Impoliteness is not a crime. 


The testimony of a bus passenger that he saw appellant take the wallet 


from complainant's purse is inherently incapable of belief. He was in a position 
from which he could not see what he purported to see. He described an act whose 
happening, even if he could see it, is almost physically impossible and surely 
extraordinarily unlikely. Had he seen the happening he claimed to observe he 
would not have acted as he did. And what he said he saw, testified to on cross- 
examination and not direct examination, he either had not previously disclosed to 


Government counsel, or, if he had, Government counsel was unwilling to tender 


it to the jury as worthy of credence. 


The upshot is that, since the believable testimony cannot sustain a 


conviction of robbery, there must be a reversal and a new trial Umited to the 
lesser included offense of larceny. Altematively, there must be a reversal and a 
new trial in which there is submitted to the jury, upon proper instructions, the 
question of the sufficiency of the evidence to prove guilt beyond a reasonable 
doubt of robbery or the lesser included affense of larceny. For, even if the critical 
element of the bus passenger's testimony is not inherently incapable of belief, 
there is surely ample ground for a jury to decline to credit it, and the consequence 
of that resolution of credibility by the jury would be to negative robbery. Thus, 


the posture of the evidence required, but the charge failed to contain, an 


instruction differentiating robbery from larceny and informing the jury that the 
consequence of disbelieving the bus passenger’s testimony was to allow a con- 
viction of larceny only. The result is that the jury may well have disbelieved the 
bus passenger's testimony, but in the absence of judicial guidance upon the 
significance of this determination, was misled into concluding that the evidence 
nevertheless sufficed to support a robbery conviction. And so the failure properly 


to instruct was plain error affecting substantial rights which requires correction. 


II 

1. The essence of appellant's testimony is that he did not commit the 
act charged and that his implication in it wes necessarily a result of mistaken 
identification. Appellant therefore requested an instruction that reasonable doubt 
as to his identification required acquittal The request was refused. The posture 
of conflicting evidence and a question directed by the jury to the trial court 
showed clearly that the jury wes troubled by the evidence of identification. In 
this situation “the failure to say in plain words that tf the circumstances of the 
identification were nct convincing, they should acquit, was error.“ McKenzie v. 
United States, 75 U.S. App. D.C. 270, 273, 126 F.2d 533, 536. 

2. Appellant's trial counsel requested, and the trial court denied, leave 
to adduce from appellant on his direct examination testimony as to prior conviction, 


appellant's purpose being to diminish the effect of prior conviction by not awaiting 


> 
its disclosure for the first time on cross-examination, The trial court's refusal 


was error. The Government has no vested interest in the maximum prejudice it 
can derive from such testimony. Appellant should have been afforded the oppor- 


tunity to blunt the prejudice by forthrightly adducing the damaging fact on his own 
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direct examination. 
3. The trial court's instruction on reasonable doubt, disapproved by the 

| Supreme Court in Holland v. United States, 348 U.S. 121, 140, created the serious 
risk that the jury would convict based on the preponderance of the evidence, and 


‘ that is not enough to meet the standard of proof in a criminal case. 


Ill 


The judgment of conviction cannot be affirmed in the absence of a full 


‘ record. Omitted from the record are the opening and closing statements of ap- 
| pellant’s and the Government's trial counsel as well as other colloquy oc matter 
| which did not transpire in the course of taking testimony. In the absence oa 
| full record, the sole determinations that are open to the Court are (1) th decide 
" that prejudicial error requiring reversal is shown, or (2) to decide that on the 
partial record no prejudicial error is shown. But the latter conclusion does not 
permit affirmance of the judgment. For without a full record it is not possible to 
¥ conclude that prejudicial error does net in fact exist based on the matter which 
' has not been furnished. The full record may indeed disclose what the partial re- 
cord may fail to reveal. | 


ARGUMENT 


I. The Conviction Of Robbery 
Cannot Be Sustained. 


We shall show that (A) the believable testimony cannct sustain a@ ccaviction 


of robbery, (B) the testimony which could sustain a conviction of robbery is 


inherently incapable of belief, and (C) the conviction must therefore be reversed 
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and a new trial granted limited to the lesser included offense of larceny, or, alter- 
natively, submitting the issues of robbery and larceny to the jury upon proper 
instructions. 
A. The Believable Testimony 
Cannot Sustain A Conviction 
Of Robbery. 

1. The believabie testimony cannct sustain a conviction of robbery but 
can only support, if credited, conviction of the lesser included offense of petit 
larceny. Based on the believable testimony the jury could find the facts to be that: 

On April 21, 1962, in the late afternoon, complainant Martha M. Shay 


bearded a bus at 7th and F Streets, N.W., Washington, D.C. (J.A. 3). Her des- 


tination was the bus stop at Rhode Island and Connecticut Avenues (ibid.) The 


bus was trevelling north on Connecticut Avenue (j.A. 18). 

Martha Shay wes seated in front of the bus at the long seat which 
parallels the bus and is roughly opposite the bus driver (J.A. 5}. She carried a 
purse and a large package (J.A. 3, 5). At about 5:00 p.m. (J.A. 5), as the bus 
neared the stop at Rhode Island and Connecticut Avenues, before it got to the corner 
of Rhode Island Avenue, Martha Shay rang the bell and rose from her seat (J. A. 5-6). 
The bus was “really crowded” (J.A. 8), “extremely crowded (J.A. 12), with people 
standing in the aisle (J.A. 6, 8), “the entire front of the bus. . . blocked” (J. A. 6), 
and a number of people getting off (LA. 6). Martha Shay's testimony concerning 
her effort to alight from the bus is that (J.A. 3): 

Q. Now, will you tell the Court and jury what 


if anything happened to you while you were on 
that bus on April 21, 1962? 


A. Well, then I tried to get off, and I could not 
get off. This man {the appellant] hindered me from 
getting off, and I asked him please to let me off, | 
I was getting off at this stop, and he kept holding 
his two hands up, and finally the bus driver, he 
said something and I don't know what it was, and 
I finally got by, and when I got on the last step, | 
I found my pocketbook was open and my billfold was 
gone. | 
Q. Now, what if anything had happened to you | 
just before you found this pocketbook was open and 
the billfold was gme? 


A. Well, this man kind of crowded me, ani I could 
not get off the bus. 
And that (J.A. 6): 


A. lasked the young man to let me off, that I was 
trying to get off, and he wouldn't, and he had his | 
hands up like that, on the two long bars, and he had 
a raincoat on. 


Another bus passenger, Cornelius Holladay, testified that, “The bus was extremely 


crowded, and she made an effort to get aff, and she was brutally pushed by the 
defendant in her effort" (J.A. 12). ! 

Martha Shay noticed that her purse was open and her biuitold was gone 
when she was on the last step of the bus (J. A. 3, 7). The last previous time that 
she had looked in her purse and handled her billfold was when she had made a 
purchase at Kann'’s about 20 or 25 minutes before (G.A. 7). She has 40 idea how 
her billfold disappeared from her purse or who took it (J.A. 8, 9)3 all she knows is 
that the purse was open and the billfold was gone (J.A. 9). i 

Appellant left the bus at the front door, in advance of Martha Shay, and 


began running (J.A. 12). Noticing that Shay's purse was open, bus passenger 
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Cornelius Holladay gave chase, yelling "Police" (ibid.). A police cruiser with 


two detectives, driving narth on 18th Street, had stopped for a red light at M Street 
Q.A. 20, 21,27). The detectives saw the appellant, with Holladay in pursuit, run 
across Connecticut Avenue, across a small park between Connecticut Avenue and 
18th Street, and across 18th Street; the appellant stopped at the northwest corner 
of 18th Street and looked around; the appellant then proceeded west on M Street 
(J.A. 21-22, 27,12). The detectives drove the cruiser west on M Street; stopped 
the cruiser after it had passed the appellant; emerged from the cruiser and arrested 
the appellant, who offered no resistance, at the comer of 19th and M Streets as the 
appellant reached that spot (J.A. 22, 25-26, 27-28). Just before reaching the cor- 


ner, the appellant threw a wailet into the street; it was picked up by Holladay who 


handed it to one of the detectives (J.A. 22, 27-28, 13-14}. 


‘The appellant was taken to No. 3 Precinct (L.A. 23). Shortly after arri- 
val at the precinct the appellant stated that he had taken the wallet because he 
needed money (J.A. 24). 

2. Thisis the sum total af the believable testimony. There ic nothing jn it that 
can support a finding beyond a reasonable doubt that the appellant took the com- 
plainant's wellet from her purse. All that appears is that appellant rudely impeded 
her effort to leave the bus. That conduct is at least as consistent with lack of 
manners as with snatching. Impoliteness is not a crime. Since the hypothesis of 
" innocent albeit rude conduct is not negatived beyond a reascnable doubt, an essen- 
tial element of the crime of robbery is lacking. 

The hypothesis of innocence is corroborated by cther circumstances. 
The complainant concededly has no idea how her wallet diseppeared or who took it 


(ZA. 8, 9): all she knows is that her purse was open and the wailet gone (J.A. 9). 


8 This was an extremely crowded bus. Complainant had a large package in her hand 


in addition to her purse (J.A. 3, 5), so that her capacity to hold her purse firmly 
was impaired. In the normal jostling of a crowded bus, with control of the purse 
impaired, the purse could easily have been opened accidentally and the wallet 
dropped from it. Had defendant picked up the wallet after it had been dropped, 
there would be "substantial evidence to support the inference that the defendant. wi5 
picked up. . . [complainant's] wallet, knowing it was hers, and failed to return it 
to her, having opportunity sotodo. This is larceny." Hunt v. United States, 


316 F.2d 652, 655 (C.A.D.C.). But it is not robbery. As the Court stated in 


Hunt v. United States, : 


We are, however, unable to say that there was 
sufficient evidence to allow the case to go to the | 
jury on a charge of robbery. Robbery, as defined by 
the statute, requires proof of a taking from the per- 
son of ancther “by sudden or stealthy seizure or | 
snatching, or by putting in fear." There is here | 
no substantial evidence to show that the offence | 
committed was robbery as distinguished from larceny. 
Every fact proved by the Government is as consistent 
with larceny, the lesser offense, as with rob! 

Under the circumstances, the case should not have 
been submitted to the jury on the greater offense. | 
The jury should not have been allowed to speculate 

as to whether the wallet was picked up from Mrs. | 
Ali's purse or whether it dropped to the ground in | 

the jostling of the crowd. Significantly, the purse 
was net produced in evidence. And the only de- | 
scription we have of the purse is that it was about 

a foot long, of undisclosed depth, and was held closed 
by a small clasp “about a half inch, perhaps a little 
less" in size. Certainly, under the circumstances, 
no inference favorable to the Government can be drawn 
from its failure to produce it. 


In this case, not only was the purse net produced in evidence, but ae was not 


even a description of it. And so, here as in Hunt v. United States, the conviction 
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must be reversed and 2 new trial granted limited to the lesser included offense 
of larceny. 
B. The Testimony Which Could 
Sustain A Conviction Of 
Robbery Is Inherently 
Incapable of Belief. 

The testimony which, if capable of credence, could support a conviction 
cf robbery is that of bus passenger Comelius Holladay. This testimony was 
elicited, nct on direct examination by the Assistant United States Attorney, but 
on cross-examination by defense counsel. The testimony is that (J.A. 16-17): 

Q. ‘Mr. Holladay, did you at any time see 
this defendant take anything from the purse 
cf the complaining witness, Mrs. Shay ? 


A. With what was going on under the coat, 
I shouki certainly think -- 


Q. No, that is nct the question. 

THe COURT: No. the question is: Did you see 
the defendant take anything from this lacy's 
purse? That is the question. 

THE WITNESS: Yes, I did. 


THE COURT: You actually saw it? Well, then 
tell what you saw. 


BY MR. RABE: 


Q. You say you say this man pull something 
from the lady's purse ? 


A. And leave it open. 


kat 


Q. With which hand did you see him pull 
out the wallet ? 


A. Beth. 


Q. He put both hands in her purse and pulled | 
the wallet out before your very eyes ? | 


A. No, not before my very eyes. 


Q. Well, you just told the Court and jury you | 
saw it, didn't you, sir? Isn't that what you 
mean by seeing ? 
A. That is right. | 
This testimony is inherently incapable of belief for the following reasons: 
1. The witness’ own testimony places him in a position in the bus from 
which he could net see what he purported to see. There “was standing room 


only" in the bus and “only about space for one person to get on at this particular 


stop" (J.A. 14). It was therefore almost impossible to get an aebetiosed view 
of anything. The witness was standing in front of the bus very near and shortly 
behind the bus operator (J.A. 14); he was facing the rear of the bus, standing on 
the leftish side of the aisle in the direction in which he was facing (J.A. 14). 

At the time that the witness was supposed to have seen the taking of the wallet, 
the appellant “was blocking the aisle in front of" the complainant; te witness 
was “in front of them in the front of the bus" (LA. 16-17). This necessarily 
placed the appellant with his back towards the witness standing between the 


witness and the complainant. Unless the witness could see through or around 
| 


the appellant, he could see nothing. 
| 
2. The witness testified he saw the appellant put both hands in the 


| 
purse and pull the wallet out. The purse was not introduced in evidence and not 


described in the testimony. To put two hands in the purse to pull a wallet out is 


virtually unbelievable. This is not normal hand movement under any circumstances. 
me hand is natural and suffices for either a licit or illicit purpose. Two hands 
increases measurably the likelihood of detection if the purpose is illicit and is an 
added reason strongly militating against the fact of using two hands. Furthermore, 
if the purse were small or of ordinary size, it is almost physically impossible to 
insert two hands in it; if it is large, it may be physically possible but still alto- 
gether unnatural. And the purse was net introduced in evidence or otherwise 
described. “Certainly, under the circumstances, no inference favorable to the 
Government can be drawn from its failure to produce it." Hunt v. United States, 
316 F.2d 652, 655 (C_A.D.C.). Thus the witness purported to see an act whose 
happening is almost physically impossible and, at best, extraordinarily unlikely. 
3. The witness chased the appellant across Connecticut Avenue, across 
the small park, across 18th Street, and up the length of M Street until the 
appellant was arrested at the comer of M and 19th Street. The witness thus had a 
temperament which did not shirk but embraced action. Yet the witness admittedly 
did net attempt to stop the appellant before he got off the bus (J.A. 15). But, 
granting the kind of man the witness obviously is, he would have attempted to 
stop the appellant while’ still on the bus if he had actually seen the appellant 
taking the wallet when beth were on the bus. That the witness did not do so is 
reasonably accountable solely by the fact that he did not see any taking on the 
bus and did net suspect a taking until the complainant herself saw that her purse 


was open and the wallet gone when she was on the last step of the bus. 


4. The witness’ testimony that he saw the appellant take the wallet from 
the purse was elicited, not on direct examination, but on cross-examipation. This 
means either that the witness did not reveal this element to Goverment counsel, 
or, having revealed it, Government counsel was unwilling to tender it to the jury 
as credible. Either alternative serves to vitiate the testimony. If unrevealed, it 
was too obviously important to have been overlooked, and suggests that it was a 
last-minute product of imaginative reconstruction. If revealed, but still not adduced 


by Government counsel, it suggests the Government's skepticisim as to its credence, 


Either way, it confirms the inherent unbelievabtlity of this element of the witness' 

testimony. i 
The witness' testimony that he saw the appellant take the seatiok from 

the complainant's purse is therefore inherently incredible. He was in a position 


from which he could not see what he purported to see; what he said he saw, even 


if he could see it, is an act extraordinarily unlikely (if not indeed physically im- 
possible) to have taken place; he would not have acted as he did if he had seen 
what he said he saw; and what he said he saw he did not tell to Government counsel, 
or, if he did, Government counsel was unwilling to tender it to the jury as worthy 

of credence. The testimony thus “‘carried its own death wound. .. . . N.L RB. 

v. Pittsburgh Steamship Co, , 337 U.S. 656, 660. Where proof of the commission 

of a crime depends on testimony which cannct command credence, the 


“cannot reasonably be regarded as proved beyond a reasonable doubt. | 


Farrar v. United States, 107 U.S. App. D.C. 204, 275 F.2d 868, 870, Here, as 
in Farrar, “the defendant's guilt would have been clear beyond a reasonable doubt 


| 
if the veracity of an essential witness had been unquestionable. " i. at 870, n.5. 
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But here, as in Farrar, the credence of an essential witness was not acceptable, 


and so here, as in Farrar, “We must reverse a Criminal conviction when it is 
‘clear to us that upon the evidence * * * a reasonable mind must necessarily have 


had a reasonable doubt as to * * * guilt. '* Id. at 870.24 


CG. The Conviction Must Be 
Reversed And A New Trial Granted 
Limited ‘fo The Lesser Included 
Offense Of Larceny, Or, Alter- 
natively, Submitting The Issues 
Of Robbery And Larceny To the 
Jury Upem Proper Instructions. 

The upshot is that, since the believable evidence cannct sustain a con- 
viction of robbery, there must be a reversal and a new trial limited to the lesser 
included offense of larceny. Insofar as robbery is concermed, at best "[t]here is 
evidence which suggests guik, but taken as a whole the evidence is as consistent 
with. . .fan innocent] version of the events as with the prosecution's version. " 
Stevens v. United States, C.A.D.C. No. 17,426, decided May 2, 1963, sl. op. 
p S. “The jury should not have been allowed to speculate as to whether the 
wallet was picked from. .'. [the] purse or whether it dropped to the ground in the 
jostling of the crowd.“ Hunt v. United States, 316 F.2d 652, 655 (C.A.D.C.). 


“The latter conclusion would, of course, require acquittal of the crime charged. “ 


Y/ Although it is not usual, it is also not uncommon to have appellate rejection 
of a nisi prius credibility resolution even in civil proceedings. N.L.RB. 
v. Audio Industries, Inc. , 313 P. 2d 858, 862-863 (C.A. 7); Portable 
cols, Inc. v. N.LRB., 309 F. 2d 423, 427 (C.A.7); NLRB. 
v. Florida Citrus Canners Coop., 311 F.2d 541 (C.A. 5). 


Miller v. United States, C.A.D.C. No. 17, 061, sl op. p. 3, n.1, decided 
June 14, 1963. So here, acquittal is required, for the believable evidence, if 
credited, cannot reasonably be deemed to negétive innocence of robbery beyond 
a reasonable doubt. | 

Alternatively, there must be a reversal and a new trial in which there is 
submitted to the jury, upon proper instructions, the question of the sufficiency of 
the evidence to prove guilt beyond a reasonable doubt of robbery or the lesser 
included offense of larceny. Graves. v. United States, 318 F.2d 265 (C.A.D.C.). 
For, even if the critical element of Holladay’s testimony is not inherently incap- 
able of belief, there is surely ample ground for a jury to decline to credit it, and 
the consequence of that resolution of credibility by the jury would be to negative 
the charge af robbery. The unbelievability of Holladay's testimony that he saw — 
the defendant take the wallet from the purse was in fact argued to the jury but 
it does not appear that an instruction upon the lesser included offense of larceny 
was requested. It may then well be that the jury disbelieved Holladay's testimony, 
but, in the absence of judicial guidance upon the significance of this determination, 
was misled into concluding that the evidence nevertheless sufficed to support a 
conviction of robbery. Accordingly, upon the evidence presented, tt was indis- 
pensable to instruct the jury on the essential elements of robbery and the lesser 
included offense of larceny, and to charge them that the consequence of dis- 


| 
believing Holladay on this element of his testimony was to allow a conviction of 
| 


| 
2/ Although requested to do so, this Court in its order allowing ana 
did not require the inclusion of closing argument as part of the record to 
be prepared at the Govemment's expense. The statement that the un- 
believability of Holladay's testimony was argued to the jury is based on 
information given by appellant's trial counsel to his present counsel. 


larceny only. “But without the critical instruction . . . [the jury] would not be 


afforded the choice which was exclusively a jury choice.“ Young v. United States, 


309 F.2d 662, 663 (C.A.D.C.). The jury could have disbelieved Holladay, yet, 
net knowing that the comsequence of that chaice precluded conviction of robbery, 
nevertheless convicted him of robbery. °[T]rial by a jury of peers ‘is supposed to 
safeguard our institution of fair trial by insuring impartiality. But of what value 
is an open mind, if it does nct know, with clear delineation, the issues upon 
which it is to pass judament.'" Tatum v. United States, 88 U.S. App. D.C. 386, 
190 F.2d 612, 617. And so the failure properly to instruct was plain error affecting 
substantial rights which requires correction. The situation is squarely within the 
cule expressed in Tatum v. United States, supre, 190 F.2d at 614-615: 


Ordinarily, failure of counsel to record 
his exceptions to the charge would constitute 
2@ waiver of the points nct raised. It has al- 
ways been the custom of this court, however, 
"in cases of serious criminal offenses, to check 
cerefully the record for error prejudicial to defen- 
dant which he did not urge.“ This accords with 
Rule 52(b) of the Federal Rules of Criminal 
Procedure, which provides that “Plain errors or 
defects affecting substantial rights may be noticed 
although they were not brought to the attention of 
the court. “ The basic question in any such scrutiny 
of the record is whether the errors which may be 
discovered affect “substantial rights” within the 
meaning of Rule 52(b). [To determine whether an 
instruction, not given or requested, should have 
been contained in the charge], we must determine 
(1) whether that issue [not covered by the charge] 
was an “essential” question, (2) whether it was 
sufficiently raised by the evidence to require its 
submission to the jury. 


Upon the evidence presented, the elements of larceny and the consequence of dis- 


belief of Holladay's testimony were clearly “essential” issues, and they were 


' clearly raised by the evidence. And, since the jury found the defendant guilty of 

i robbery, and yet may have disbelieved the evidence indispensable to that determina- 
tion, there could hardly be plainer error affecting substantial rights, for the result 

; could only be the consequence of the lack of adequate instructions. See Bartley 

i ve United States, C.A.D.C. No. 17592, decided May 29, 1963, sl. op. pp. 5-6. 

The recent cluster of cases in this Court, in which the charge of robbery 

pertains to snatching, emphasizes the need for an instruction in this class of case 

| explicitly differentiating between (1) taking the purse or its contents trom the 
person, which constitutes robbery, and (2) taking the purse or its contents (intend- 

| ing to dispossess the owner of it) afterthe purse or contents have been accidentally 

: @ropped, which constitutes tarceny. 2/ In this case, the instructions dia little to 
illuminate the bare words of the statute defining robbery (J.A. 39-41), and nothing 

' at all to spell out the vital distinction between robbery and larceny. Yet in this 
class of case a jury needs, not an abstract elaboration of the law of robbery, but 

|, & Concrete and particularized statement relating the law to the alternative ways 

' that the jury is free to find the facts from the evidence. Specifically, the jury needs 

' to be told that, if they find that the accused took the wallet from the purse when tt 

' was held by the complainant in her hands, that is robbery; if they find that the 


| 
i wallet dropped from the complainant's purse and the accused thereafter took the 
| 
: | 
| 
 3/ Hunt v. United States, 316 F.2d 652 (C.A.D.C.); Miller v. United States, 


C.A.D.C. No. 17,061, decided June 14, 1963; Williams v. United States, 
C.A. D.C. No. 17,186, decided May 10, 1963. Compare, Graves v. 


United States, 318 F.2d 265 (C.A.D.C.). 


wallet intending to keep it as his own knowing it was the complainant's, that is 
larceny; and if they find neither, then no crime at all has been committed and they 
should acquit. Anything less fails to give the jury meaningful guidance in relevantly 
appraising the evidence. In this case meaningful guidance was prejudicially lack- 
ing. 
IL The Refusal To Give A Requested 

Instruction On Hentification Was 

Erroneous; The Refusal To Permit 

Appellant's: Sounsel To Adduce From 

Appellant On His Direct Examination 

Testimony As To Prior Conviction Was 

Erroneous; The Charge As To Reason- 

able Doubt Was Erroneous. 

The trial court committed three errors which, considered singly or in com- 
bination, were prejudicial to appellant. These errors were (A) the denial of a 
requested instruction on identification, (8) the refusal to permit appellant's counsel 
to adduce from appellart on his direct examination testimony as to prior conviction, 
and (C) rendition of a definition of reasonable doubt disapproved by the Supreme 
Court of the United States. 


A. The Denial Of A Requested 
Instruction On Identification. 


The essence of appellant’s testimony is that he did not commit the act 
charged and that his implication in it was necessarily & result of mistaken identi- 
fication (J.A. 30-37). Responsive to this testimony, appellant requested the 
following instruction (J.A. 50-51): 

The jury is instructed that the government has the burden 
of proving beyond a reasonable doubt not only each and every 
element of the offense charged as I have defined it to you, 


but also of proving beyond a reasonable doubt that the defen- 
dant before you is the person who committed the acts charged. 
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In other words, if the jury should have any reasonable 
doubt whatsoever, that the defendant was the one who 
committed the acts alleged, then you must retum a 
verdict of not guilty. 


| 

The court denied the requested instruction (JA. 51). This was prejudicial 
error. That the sufficiency of the evidence to identify the accused troubled the 
jury is evident. The Government adduced testimony that the person said to have 
taken the wallet was wearing a raincoat (J.A. 9, 12, 15,17). Appellant testified, 
on the other hand, that at the time in question he was wearing “just a regular 
overcoat” (J.A. 35). Clearly directing their attention to this conflict, the jury 
during its deliberations addressed the following question to the court in writing 
(J.A. 50}: 4/ 


Is a Listing of the clothing the defendant was : 
wearing at the time of arrest available ? | 


The implications of this question -- showing that the jury wes concerned with the 

| 
question of identification -- confirm appellant's entitlement upon his request to an 
instruction that reasonable doubt as to his identification required acquittal. Thus 


"the failure to say in plain words that if the circumstances of the identification 


were not Convincing, they should acquit, was error." McKenzie v- United States, 
75 U.S. App. D.C. 270, 273, 126 F. 2a 533, 536. And the necessity of giving 


such a requested instruction is emphasized by the fact that, as to identification of 


accused persons, "Some of the most tragic miscarriages of justice have been due 
| 
to testimonial errors in this field. . . .“ 3 Wigmore, Evidence, §786a (3d ed.). 


EE 


4/ The record ordered prepared by this Court does not contain the part dealing 
with the trial court's disposition of the question. 
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B, Refusal To Permit Appellant's Counsel 
To Adduce From Appellant On His Direct 
Examination Testimony As To His Prior 
Convictions. 


Appellant's trial counsel requested, and the trial court denied, leave to 
adduce from appellant on his direct examination testimony as to prior conviction, 
appellant's purpose being to diminish the effect of ptior conviction by not awaiting 
its disclosure for the first time on cross-examination. The colloquy in which this 
request and refusal took place is as follows G.A. 30): 

MR. RABE: Your Honor, the defendant has one known 
Juvenile Court conviction for petty larceny, which I am ad- 
vised Mr. Caputy will bring in on cross examination, and 
I have so advised the defendant, and he is aware of this 


at all times, and he desires that I bring that in in his direct 
examination, so that Mr. Caputy will not bring it out. 


MR CAPUTY: That is my job, Your Honor. 


THE COURT: I do not care what he desires, I think 
the proper thing to do is to try the case properly. The only 
reason that evidence will be admissible is for the purpose, 
if it does, of affecting the witness's credibility. 

I think it is proper to be brought out by Government 
counsel. He may tell what happened at the proper time, and 
Government counsel may ask the question on cross-examina- 
ticn. 

He wants to lessen the effect of the testimony to the 
jury. I wil deny the request. 


On c ross-examination, Government counsel elicited from appellant admissions 
that he had been twice previously convicted of petty larceny (J.A. 37-38). 

R was prejudicial error for the trial court to refuse appellant the oppor- 
tunity, by anticipating the cross-examination, to soften the adverse force of prior 
conviction by himself adducing the matter on his direct examination. Of course 


appellant's purpose was, as the trial court stated, “to lessen the effect of the 


testimony to the jury” (J.A. 30). But that is hardly a reason justifying denial of 
the request. The Government has no vested interest in the maximum prejudice it 
can derive from such testimony. If the fact is adduced, the Government cannot 
rightly ask for more; it is not entitled to have it adduced in the worst possible 
light. The situation of a defendant who must acknowledge a past conviction is 
under any circumstances bad enough. “If the accused is forced to admit that he 
has a ‘record’ of past convictions, particularly if they are for crimes similar to the 
one on trial, the danger is obvious that the jury, despite siceractiata will give 
more heed to the past convictions as evidence that the accused is the kidd of man 
who would commit the crime on charge, or even that he ought to be pot away with- 
out too much concem with present guilt, than they will to its legitimate bearing on 
credibility. “ 5/ It is prejudicial error to decline a defendant the cpvastinsts to 
blunt the prejudice by forthrightly adducing the damaging fact on his ven direct 
examination. 

C. Rendition Of A Definition of 

Reasonable Doubt Disapproved 


by the Supreme Court of the ! 
United States. 


| 
The errors in denying the requested identification instruction and in dis- 


allowing past conviction to be adduced on direct examination are compounded by 
the error in the charge as given. In instructing the jury on the meaning of reason- 
| 


able doubt, the court stated that (J.A. 42-43): 


§/ McCormick, Evidence, §43, p. 93 (1954). See also, 
Boyer, 80 U.S. App. D.C. 202, 150 F.2d 595. 


But if after such impartial comparison and consideration 
of all the evidence, you can truthfully say to yourselves 
that you have an abiding conviction of the defendant's 
guilt, such as be act in the 
mcre and im ma rela to 

personal affairs, then you have no reasonable doubt. 
{Emphasis supplied. ] 


And the court then gave emphasis to this thought by repeating it (L.A. 43). 

The underscored explanation of the meaning of reasonable doubt was dis- 
approved by the Supreme Court in Holland v. United States, 348 U.S. 121, 140. 
The Supreme Court stated that (ibid. ): 

. . [The trial judge] defined. . . [reasonab'= doubt] 

as “the kind of doubt. . . which you folks in <ae more 

serious and important affairs cf your own lives might 

be willing to act upon.* We think this section of the 

charge should have been in terms af the kind of doubt 

that would make a person hesitant to act, see Bishop 

v. United States, 71 App. D.C. 132, 107 F.2d 297, 

303, rather than the kind on which he would be willing 

to act 
The disapproved form expresses the standard used in administrative fact-finding, 
namely, that it suffices if “the finding is supported by the kind of evidence on 
which responsible persons are accustomed to rely in serious affairs. “ L. Hand, 
I, inN-LRB. v. Remington Rand, Inc., 94 F.2d 862, 873 (C.A.2). The use 
of that standard in a criminal case, however, creates the serious risk that the 
jury will convict based on the preponderance of the evidence, and “that is not 


enough to meet the standard of proof in a criminal case.” Stevens v. United 


States, C.A.D.C. No. 17426, decided May 2,1963, sl. op. p. 5. While the 


error in the charge was found to be harmless in the circumstances of Holland v. 


United States, supra, and no objection appears to have been taken to it in this 


case, the error is plain in view of the Supreme Court’s decision; and, considering 
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the sharp dispute in the evidence as a whole, particularly in conjunction with the 


denied instruction on identification, as well as the further imbalance worked by 
disallowing past conviction to be adduced on direct examination, the error cannct 
be said not to have affected substantial rights. It was therefore prejudicial error 
which requires noticing and correction. Furthermore, it is paintless to have the 
Supreme Court lay down a goveming rule only to condone its breacti by saying that 


disregard of it makes no difference. 


Il. The Judgment Of Conviction Cannot 
Be Affirmed In The Absence Of A 
Full Record. 


In his petition for leave to appeal without prepayment of costs, and in his 
motion filed contemporaneously, appellant requested the Court to furnish him the 
entire transcript of the trial proceedings. The order granting leave to appeal 
directed preparation of the "defense testimony adduced at the trial. -.." The 
Government's testimony had been previously fumished. Consequently, omitted 
from the record are the opening and closing statements of appellant's and the 
Govemment's trial counsel as well as other colloquy or matter: which did not 
transpire in the course of taking testimony. &/ | 


In the absence of a full record, the sole determinations that are open to 


the Court are (1) to decide that prejudicial error requiring reversal is shown, or 

(2) to decide that on the partial record no prejudicial error is shown. But the 

latter conclusion does not permit affirmance of the judgment. For without a full 
3 


6/ For example, the jury during its deliberations directed two questions in 
writing to the judge, but the record does not show the Court's disposition 
of the questions (J.A. 50,. supra, p.20, 0.4). - | 
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record it is not possible to conclude that prejudicial error does not in fact exist 
based on the matter which has not been furnished. The full record may indeed 
disclose what the partial record may fail to reveal. 

A few details serve to focus the point: 

1. In his opening statement, or his closing argument, or in other 
colloquy, all contained in parts of the record which have not been made available, 
Government's trial counsel may have made admissions helpful to the appellant in 
considering the issues he tenders. No one can say without having the full record. 
To bar appellant from access to the full record may therefore be to bar him from 
matter crucial or advantageous to his position. 

Furthermore, conduct or comments of Government's trial counsel in 
the course of his opening statement, closing argument, or other colloquy may have 
been sufficiently prejudicial to require reversal for lack of a fair trial. Cf, 
United States v. Socony-Vacuum Oil Co,, 310 U.S. 150, 237-243; Lawn v. United 
States, 355 U.S. 339, 359, n. 15. Appellant's trial counsel did advert to remarks 
of the Government's trial counsel claimed to be objectionable (J.-A. 49-50). But 


the remarks cannot be evaluated in the absence of record showing their content. 


2. it does not appear that an instruction upon the lesser included offense 


of larceny was requested. Yet, in the opening statement of appellant's trial 
counsel, or in his closing argument to the jury, or in other colloquy or circum- 
stances, all contained in the part of the record that has not been furnished, 
enough may have been said or implied to come close to a request or to justifiably 
claim that the trial court should have been sua_sponte alerted to the need for an 


instruction. The relevance of the lack of an explicit request would be diminished, 


the acceptability of noticing plain errar would be enhanced, were these circum- 
stances toappear. And no one can say whether or not the circumstances exist 
in the absence of a full record. | 

In shart, it is not possible finally to decide to affirm ‘be judgment, 
for essential to that determination is the conclusion that no prejudicial error 
exists, and an informed basis for that conclusion does not obtain in the absence 
of a full record. | 


CONCLUSION 


For the reasons stated the judgment should be reversed. | 


Respectfully submitted, | 


| 
BERNARD DUNAU | 
912 Dupont Circle Building 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented : 
(1) Whether the evidence of robbery was legally sufficient? 
(2) Whether the evidence required the trial court to instruct 
' the jury on the lesser offense of larceny where (1) no request 
| for such an instruction was made by appellant, and (2) the 
- evidence of robbery was direct and substantial, and (3) there 
was no testimony presented by either the prosecution or the 
defense from which the jury could have inferred guilt of 
larceny? 
(3) Whether the trial court erred in refusing to give appel- 
lant’s requested instruction on identification where (1) four 
| witnesses for the prosecution positively identified appellant, 
and (2) there was evidence that appellant admitted the offense, 
i and (3) the jury was fully instructed on the prosecution’s 
| burden of proving each element of the crime beyond a reason- 
| gble doubt, and (4) the charge contained the substance of the 
instruction? 
(4) Whether the appellant was denied portions of the tran- 


script of the proceedings to which he was entitled where (1) 
his claims of error related to sufficiency of the evidence and the 
_ trial court’s instructions, and (2) he was furnished with tran- 
seripts of the Government's case-in-chief, the defense testi- 
mony, and the trial court’s instructions? 


q@ 


1. The trial court did not err in refusing to give a requested 
instruction on identification. 


B. The court’s refusal to give the requested in- 
struction was at most harmless error_______ 
« 2. The trial did not erroneously instruct the jury on rea- 


III. Appellant Was Furnished With All Portions of the Transcript 


of the Proceedings to Which He Was Entitled_ 
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Anited States Court of Appeals 


FOR THD DISTRICT OF COLUMBIA CIRCUIT 


No. 18005 


Henry W. Manoney, APPELLANT 
v. 
Unrrep Srares or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTEERSTATEMENT OF THE CASE 


On May 7, 1962, a one-count indictment was filed charging 
appellant with robbery (22 D.C. Code 2901). A jury trial 
ended in conviction, and by judgment and commitment filed 
February 26, 1963, appellant was sentenced to a term of im- 
prisonment of from two (2) to eight (8) years (J.A.51). This 
appeal followed. 

Appellant’s conviction was based on the testimony of the 
victim, an eyewitness, and two police officers. Martha Shay, a 
lady of 64 years, testified that in the late afternoon of April 21, 
1962, she boarded a Capital Transit bus and took a seat toward 
the front (J.A. 3-5). She had with her a handbag in which she 
carried a red wallet containing money and personal papers 
(J.A. 4). As the bus approached the intersection of Connecti- 
cut and Rhode Island Avenues, N.W., she rose from her seat 
and began making her way through the crowded aisle to the 
front exit (J.A.5). The way was barred by aman whom Mrs. 

(1) 


2 


Shay identified as appellant and whom she described as holding 
on to the two overhead metal bars with both hands (J.A. 3, 
6-7). Appellant “crowded” Mrs. Shay and refused to let her 
pass (J.A. 3, 6-7). Only when the bus driver took note of the 
trouble and said something did Mrs. Shay succeed in reaching 
the exit door (J.A. 3,6). When on the last step of the doorway 
she noticed that her pocketbook was open and her wallet miss- 
ing (J.A. 3, 7). She did not know what position appellant’s 
bands had been in at the time she moved past him (J.A. 7). 
Nor did she know how or by whom the wallet had been re- 
moved (J.A. 8, 9). She was able to identify as her own, how- 
ever, the red wallet which Detective Boyd had recovered after 
seeing it discarded by appellant (J.A. 5, Tr. 126). 

Cornelius Holladay was a passenger on the bus which carried 
appellant and Mrs. Shay northward along Connecticut Avenue 
toward the Rhode Island Avenue intersection on April 21, 
1962. He was standing near the operator facing the rear of 
the bus when he first noticed Mrs. Shay as she was “standing 
in the aisle attempting to get to the front” (J.A. 14). She 
was at that time some four or five feet away from him (J.A. 
14). At tle same time Holladay caught sight of appellant, 
first behind Mrs. Shay and then to the side of her (J.A. 15). 
He testified that appellant pushed Mrs. Shay as she attempted 
to get off the bus, that he reached into her purse with his 
hands and pulled out the wallet, and that he then stepped down 
through the exit and immediately began to run (J.A. 12, 
16-17). The witness himself gave chase as appellant fled 
across Connecticut Avenue and then west along the north side 
of M Street (J.A. 13, 16, 18-19). Appellant was never out of 
sight during the chase (J.A. 13). As the pursuit passed in 
front of Gusti’s Restaurant on M Street, the witness saw appel- 
lant discard a red wallet into the street (J.A. 13). He recov- 
ered this wallet and delivered it to the police officers who 

appellant (J.A. 13, 19). 

Officer Boyd and Bowie of the Metropolitan Police Depart- 
ment testified that shortly after 5:00 P.M. on the day of the 
offense they were in a police cruiser which had stopped for a 
red light at the corner of 18th and M Streets (J.A. 21, 27). 
While so situated they saw appellant come across Connecti- 
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cut Avenue on the run, pause briefly on the northwest corner 
of 18th and M Streets to look around, and then set off again 
running west on M Street (J.A. 22, 27). Officer Bowie ob- 
served Holladay running behind appellant and shouting for the 
police (J.A. 27). The officers turned their cruiser left on M 
Street, and as they drew abreast of appellant they both saw 
him throw something into the street (J.A. 22, 27). Officer 
Bowie, who was sitting on the passenger side of the vehicle, 
was able to identify the object thrown by appellant as a wallet 
(J.A. 28). After appellant was apprehended near the corner 
of 19th and M Streets and the wallet turned over to the officers 
by Holladay, appellant was placed in a patrol wagon and trans- 
ported to the Third Precinct (J.A. 23). Within minutes after 
his arrival there, appellant admitted that he had taken the 
wallet because he needed money (J.A. 24). 

Appellant’s account of events on the afternoon of April 21, 
1962, diverged sharply from that given by the other witnesses. 
He testified that he boarded a Capital Transit bus at 12th and 
E Streets (J.A. 31); that he got off at 19th and M and ran 
across 19th Street to avoid oncoming traffic (J.A. 33); that he 
proceeded down M Street at a walk and was stopped by police 
‘officers at the corner of 20th Street (J.A. 33); that he was not 
aware of being followed; that a colored man he had not seen 
before or since handed a wallet to the officers, and that he was 
then taken directly to the Third Precinct (J.A. 34, 35). Ap- 
pellant denied having seen either Mrs. Shay or Mr. Holladay 
on the bus, and he denied ever having admitted that he took 
the wallet (J.A. 32,35). 


STATUTE AND RULES INVOLVED 

Title 22, District of Columbia Code, Section 2901, provides: 
“Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or 
immediate actual possession of another anything of 
value, is guilty of robbery, and any person convicted 
thereof shell suffer imprisonment for not less than six 

months nor more than fifteen years.” 
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Rule 30 of Federal Rules of Criminal Procedure provides: 
INSTRUCTIONS 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At 
the same time copies of such requests shall be fur- 
nished to adverse parties. The court shall inform 
counsel of its proposed action upon the requests prior 
to their arguments to the jury, but the court shall 
instruct the jury after the arguments are completed. 
No party may assign as efror any portion of the 
charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict, stating 
distinctly the matter to which he objects and the 
grounds of his objection. Opportunity shall be given 
to make the objection out of the hearing of the jury. 

Rule 52(b), Federal Rules of Criminal Procedure, pro- 
vides: 
Plain Error. Plain errors or defects affecting sub- 
stantial rights may be noticed although they were 
not brought to the attention of the court. 


SUMMARY OF ARGUMENT 
I 


The case was properly submitted to the jury. By failing 
to move for a judgment of acquittal either at the conclu- 
sion of the government's case or at the close of all the evi- 
dence, appellant abandoned his right to a review of the 
sufficiency of the evidence. Even if the question of suff- 
ciency had been properly preserved for appellate review, that 
question must be resolved adversely to appellant. The evi- 
dence of guilt was overwhelming and included the testimony 
of a witness who saw appellant remove the wallet from 
complainant’s handbag. Appellant’s challenge to the suffi- 
cieney of the evidence consists of an attempt to discredit 
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the testimony of this witness, but the credibility of the wit- 
ness was for the jury to determine. At this stage of the case 
the government is entitled to all favorable inferences which 
can be derived from the evidence. 

An instruction on the lesser offense of larceny was not 
requested, and the trial court was not required to give one. 
There was not a shred of evidence presented either by the 
prosecution or the defense which would have justified such 
an instruction. Only by speculating outside the proven facts 
could the jury have inferred guilt of larceny. 


Ol 


The case went to the jury under proper instructions, It 
was not error to deny appellant’s requested instruction on 
identification where proof of identification was strong and 
where the instructions fully informed the jury that the 
prosecution bore the burden of proving each element of the 
crime beyond a reasonable doubt. In any event the re- 
quested instruction was given in substance inasmuch as the 
jury could only have understood from the given charge that 
part of its task was to determine if appellant was in fact 
the man who committed the robbery. Even if it was error 
to deny the instruction, and even if the instruction was not 
given in substance, the error was harmless. 

The jury was not erroneously instructed on the meaning 
of a reasonable doubt. Part of the charge on reasonable 
doubt was cast in terms of evidence which gives rise to a 
conviction the jurors would be willing to act upon in the 
more serious matters relating to their own affairs. Such a 
charge is proper and has been approved by the Supreme 
Court. 

III 


Appellant was furnished with all the portions of the tran- 
script of the trial proceedings which related to the errors he 
claimed. He was not entitled to additional portions of the 
transcript to search for errors unsuspected and unarticulated. 


6 
ARGUMENT 
L The case was properly submitted to the jury 
L. The evidence of robbery was sufficient to sustain the verdict 


Appellant contends that the evidence was not sufficient to 
carry the case to the jury on a charge of robbery. Not only 
does this contention fall on its merits but appellant has failed 
to preserve the question of sufficiency of the evidence for ap- 
pellate review. 

Appellant did not move for a judgment of acquittal either 
at the conclusion of the government’s case or at the close of 
all the testimony. His failure to do so, while understandable 
in the face of such strong and convincing proof of guilt, operated 
as a waiver of his right to a review of the sufficiency of the 
evidence. At the very least, in order to prevail on the issue 
he attempts to raise, appellant would be obliged to demon- 
strate that the verdict, if permitted to stand, would result in 
serious and manifest injustice. Battle v. United States, 92 US. 
App. D.C. 220, 206 F. 2d 440 (1953); Corbin v. United States, 
253 F. 2d 646 (10th Cir. 1958). This he has not done. The 
prosecution not only offered proof of circumstances from which 
the jury could infer guilt, such as flight and possession of 
recently stolen property, but it also presented direct testimony 
from a witness who saw appellant remove the wallet from the 
victim’s handbag. Appellant was positively identified by four 
witnesses. Such evidence in a robbery case can hardly be 
called deficient, much less so deficient that this Court would be 
warranted in invoking its power under Rule 52(b), Fed. R. 
Crim. P. 

Quite apart from the question of waiver, and giving appel- 
lant the full benefit on review of a motion for judgment of 
acquittal which he never made, his challenge to the sufficiency 
of the evidence must fail. The principles by which the legal 
sufficiency of evidence in criminal cases is tested on appeal re- 
quire that a judgment of conviction be sustained if, taking the 
view most favorable to the government and giving full play to 
the right of the jury to determine credibility, weigh the evi- 
dence, and draw justifiable inferences of fact, a reasonable man 
might fairly conclude guilt beyond a reasonable doubt. 
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Glasser v. United States, 315 U.S. 60 (1942) ; Morton v. United 
States, 79 US. App. D.C. 329, 147 F. 24 28 (1945), cert. denied, 
324 U.S. 875. Appellant does not argue that the government’s 
evidence, if believed, was insufficient to sustain the verdict. 
He contends, rather, that the testimony of the eyewitness to 
the crime was incredible, that it should be disregarded, and 
that the evidence then remaining was insufficient to sustain the 
verdict. Without considering whether the evidence, absent 
Holladay’s testimony, would have been sufficient, it is clear 
that appellant is not entitled to have this testimony discounted. 
His argument proceeds from the mistaken premise that, in this 
posture of the case, the evidence may be viewed in the light 
most favorable to the defendant.’ His principles governing re- 
view of the legal sufficiency of the evidence require that the 
truth of the government’s evidence be assumed and that the 
government be given the benefit of all legitimate inferences to 
be drawn therefrom. Curley v. United States, 81 U.S. App. 
389,160 F. 2d 229 (1947), cert. denied, 330 US. 837; Thomas 
v. United States, 93 U.S. App. D.C. 392, 211 F. 2d 45 (1954); 
Cooper v. United States, 94 US. App. D.C. 343, 218 F. 2d 
39 (1954). , 


The testimony of Holladay and the other government wit- 
nesses was fully sufficient evidence of every element of the 
crime of robbery. Appellant’s testimony created controverted 
issues of fact for the jury. Under proper instructions on credi- 
bility the jury resolved these issues adversely to appellant. 


2. The evidence in the case did not warrant, much less require, an 
on the lesser offense of larceny 

Appellant did not request an instruction on the lesser offense 
of larceny. He now asks this Court to recognize as plain error 
the trial court’s failure to give such an instruction, but he does 
not point to a single line of testimony which would have war- 
ranted the jury in finding him guilty of larceny. The evidence 
in 8 case must, of course, support any submission the court 
makes to the jury in its instructions, and it is therefore only 
proper to instruct on a lesser offense where there is evidence 
from which the jury could reasonably conclude guilt of that 
offense. Stevenson v. United States, 162 U.S. 313 (1896) ; 
Goodall v. United States, 86 U.S. App. D.C. 148, 180 F. 2d 397 


8 


(1950). There was direct testimony in this case identifying 
appellant as the man who pushed Mrs. Shay as she attempted 
to get off the bus (J.A. 3, 6-7, 12), who reached into her pocket- 
book and removed her wallet (J.A. 16-17), who fled from the 
scene (J-A. 12), who discarded the wallet in the street (J.A. 13, 
28), and who admitted having taken the wallet because he 
needed money (J-A. 24). Appellant himself testified that he 
never saw Mrs. Shay in the bus or touched her wallet (J.A. 32, 
35). On this basis of the testimony the jury could reasonably 
have concluded either that appellant was the man who took the 
wallet. in which case the only proper verdict was guilty as 
charged in the indictment, or that he was not the man, in which 
case the only proper verdiet was not guilty. No other reason- 
able conclusion arose from the testimony. Only by speculating 
outside the proven facts could the jury have inferred guilt of 
lareeny. 

Appellant’s reliance on Hunt v. United States, — US. App. 
DC. —, 316 F. 2d 652 (1963), is misplaced. This Court 
there held that the greater offense of robbery should not have 
been submitted to the jury when every fact proved by the gov- 
ernment was as consistent with the lesser offense of larceny. 


Plainly the evidence in the present case was not so evenly 
balanced. More to the point is Wigfall v. United States, 97 
TS. App. D.C. 252, 230 F. 2d 220 (1956), wherein this Court, 
rejecting appellant's argument that all the substantial evidence 
was as consistent with innocence as with guilt, stated: 


Wigfall says that, although it is possible to infer from 
the circumstances that he took the wallet, it is also rea- 
sonable to infer that the pocketbook opened and the 
wallet fell out, or that someone else took the wallet. 
But there is no fact shown from which it could be 
inferred that the wallet just fell open * * * And there 
was no fact shown from which it could be inferred that 
somebody other than Wigfall opened the purse and took 
the wallet * * * Neither of the two “inferences” 
asserted as possible by Wigfall is an inference from a 
proven circumstance ; both are merely imaginary, merely 
possible speculation with no supporting factual circum- 


9 


stance. (17 U.S. App. D.C. at 253, 254, 230 F. 2d at 
221, 222). 
The “inferences” asserted by appellant as requiring submission 
of the case to the jury on a theory of larceny are mere specula- 
tions and find no factual support in the record. 


IL. The trial court fully and correctly instructed the jury 
on the applicable law 
1, The trial court did not err in refusing to give 2 requested instruction 
on identification 
At the close of all the evidence, appellant requested, and the 
trial court denied, an instruction in the following terms: 
The jury is instructed that the government has the 
burden of proving beyond a reasonable doubt not only 
each and every element of the offense charged as I have 
defined it to you, but also of proving beyond a reason- 
able doubt that the defendant before you is the person 
who committed the acts charged. In other words, if 
the jury should have any reasonable doubt whatsoever, 
that the defendant was the one who committed the acts 
alleged, then you must return a verdict of not guilty 
(J.A. 50-51). 


Appellant relies on McKenzie v. United States, 75 US. App. 
D.C. 270, 126 F. 2d 533 (1942), as authority for the proposition 
that failure to give the requested instruction was error. The 
McKenzie case involved a defendant who was convicted of 
Tape and robbery, and given the death sentence, largely upon 
the testimony of one witness. That witness had identified the 
defendant while being driven around the streets of the District 
of Columbia in a police car in search of her assailant, and there 
was testimony that this identification followed upon that made 
by another victim who was also in the car. There was also 
an indication that the other victim had identified the wrong 
man. The defendant was not found in possession of the pro- 
ceeds of the robbery, did not fit the earlier description given 
by the witness, and did not make any incriminating statements. 
In reversing the conviction, this Court stated: 
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They (the jury) were told that if they believed appel- 
lant was at home when the rape was committed, they 
should find him not guilty, but nowhere else in the 
whole charge were they told that in any other circum- 
stances they should also find such a verdict * * * they 
were not told that if the evidence failed to measure up 
to the required standard they should find him not 
guilty * * * and the failure to say in plain words that 
if the circumstances of the identification were not con- 
vincing, they should acquit, was error. Passing upon 
a similar question in McAfee v. United States, 70 App. 
DC. 142, 105 F. 2d 21, we said on this subject, it should 
be orthodox practice somewhere in the instruction to 
tell the jury in precise terms that a “not guilty” verdict 
is necessary in the event of failure by the government to 
prove each of the elements in the offense beyond a 
reasonable doubt. 

In that case, as in this, the court told the jury in the 
usual terms that the defendant was presumed to be in- 
nocent and that the government was obliged to rebut 
this presumption by proof of guilt beyond a reasonable 
doubt. But in that case, as in this, the court failed to 
say, in terms, that unless they found from the evidence 
beyond « reasonable doubt that all of the elements of 
the crime charged existed, they must acquit the defend- 
ant. That is the rule in the District of Columbia, and 
it should have been followed in the present case, and 
since it was not, we are required to reverse and remand 
the case for a new trial (75 US. App. D.C. at 273, 126 
F. 2d at 536). 


Thus in McKenzie the fatal error was the failure to instruct 
that the government was obliged to prove each element of 
its case beyond a reasonable doubt. In the present case 
such an instruction was given twice and in precise terms 
(J.A. 40, 42). 

This Court has twice held that where the court's instruc- 
tions properly cover the government’s burden of proof, and 
where the circumstances of the identification are strong and 
convincing, and where there is substantial supporting evi- 
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dence of guilt, the failure to instruct with greater particu- 
larity on the issue of identification is not plain error. Jones 
v. United States, 113 U.S. App. D.C. 233, 307 F. 2d 190 
(1962) Obery v. United States, 95 U.S. App. D.C. 28, 217 
F. 2d 860 (1954). The present appellant was identified 
by the victim, by an eyewitness to the crime, and by two 
Police officers. Moreover, there was evidence that he fled 
from the scene of the crime, that he was in possession of the 
stolen wallet, and that he admitted having taken the wallet. 
And the trial court properly instructed the jury on the gov- 
ernment’s burden of proof in the language required by Me- 
' Kenzie v. United States, supra. Under these circumstances, 
it was not error to refuse the requested instruction on 
identification. 
A. The requested instruction was given in substance 


It is not error for the trial court to refuse to adopt the 
precise wording of requested instructions if the substance of 
the requests is given. Wheeler v. United States, 82 US. 
App. D.C. 363, 165 F. 2d 225 (1947), cert. denied 333 US. 
829; Sugarman v. United States, 249 U.S. 182 (1919). The 


trial court did not adopt the exact language submitted by 
appellant, but it did instruct the jury as follows (J.A. 40): 

Now, in this case the elements of the offense of 
robbery that the Government must establish to your 
satisfaction from the evidence in the case beyond a 
reasonable doubt are: 

First, that the defendant took from the person or 
immediate actual possession of Martha M. Shay 
money or property of the amount or approximate 
amount set forth in the indictment. 

Second, that such taking by the defendant was force 
and violence and against resistance or by putting in 
fear or by sudden and stealthy seizure and snatching. 

And third, that such taking was within the District 
of Columbia on or about April 21, 1962. 

This enumeration of the elements of robbery, along with 
the reading of the indictment and the instructions on reason- 
able doubt and credibility which followed, could hardly have 
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failed to inform the jury that one of its tasks was to decide 
whether or not appellant was in fact the man who robbed 
Mrs. Shay. See Jones v. United States, supra. Taken as 8 
whole, therefore, the charge given conveyed the substance of 
appellant's requested instruction. And it is of course axiomatic 
that the charge must be considered in its entirety. Carey v. 
United States, 111 US. App. D.C. 300, 296 F. 2d 422 (1961); 
McFarland v. United States, 85 US. App. D.C. 19, 174 F. 2d 
538 (1949); Kinard v. United States, 69 App. D.C. 322, 101 
F.2d 246 (1938). 


B The court's refusal to give the requested instruction was at most 
harmless error 


Even if the court did fail to charge the jury substantially in 
accordance with the requested instructions, the failure to do so 
was harmless error. The government’s evidence of guilt, both 
direct and circumstantial, was overwhelming, and error in the 
court’s charge, if it in fact existed, was not prejudicial. As this 
Court stated in Guy v. United States, 71 App. D.C. 89, 91, 107 
F. 2d 288, 290 (1939): “When guilt is clearly established by 
competent evidence, error in the admission or exclusion of other 
evidence or in the charge to the jury which does not affect the 
substantial rights of the accused does not call for reversal ofa 
conviction. 


2 The trial court did not erroneously instruct the jury on reasonable doubt 


Part of the trial court’s instruction on the meaning of reason- 
able doubt consisted of the following (J.A. 42-43): 


If after a fair and impartial comparison and evalua- 
tion of all the evidence in this case by the jury, you can 
truthfully say to yourselves that you are not convinced 
of the defendant’s guilt, then you have what is. known in 
law as 2 reasonable doubt. But if after such impartial 
comparison and consideration of all the evidence, you 
can truthfully say to yourselves that you have an abiding 
conviction of the defendant's guilt such as you would be 
willing to act upon in the more weighty and important 
matters relating to your own personal affairs, then you 
have no reasonable doubt. 


Appellant argues that an instruction on reasonable doubt cast 
in these terms was specifically disapproved by the Supreme 
Court in Holland v. United States, 348 U.S. 121 (1954). He 
misreads that case. What the Supreme Court there disap- 
proved was an instruction which explained a reasonable doubt 
to the jury as “the kind of doubt * * * which you folks in the 
more serious and important affairs of your own lives might be 
willing to act upon.” 348 U.S. at 140. The Court noted that 
it was confusing to speak in terms of acting upon a doubt, and 
that the quoted section of the charge should have been in terms 
of the kind of doubt that would make a person hesitate to act. 
Nothing was said about the propriety of an instruction, such 
as the one appellant complains of, which speaks in terms of 
acting upon a conviction. Reasonable doubt instructions 
couched in exactly the terms used in this case have been upheld 
many times in the courts. Miles v. United States, 103 U.S. 304, 
309 (1880) ; United States v. Giulani, 147 F. 594, 597 (D. Del. 
1906); United States v. Lewis, 111 F. 630, 636 (W.D. Tex. 
1901). 

Moreover, the Holland case, mistakenly relied on by appel- 
lant, held that a reasonable doubt instruction which spoke in 
terms of acting upon such a doubt, although confusing, was 
harmless. 


III. Appellant was furnished with all portions of the trans- 
script of. the proceedings to which he was entitled 


Appellant alleges that on the basis of the transcript with 
which he was furnished “it is not possible to conclude that 
prejudicial error does not in fact exist” (appellant’s brief, page 
25). He claims that, since he was denied access to the full 
record, he is unable to detect possible errors in the trial and 
that the judgment of convicton cannot therefore be finally dis- 
posed of by affirmance on this appeal. This claim proceeds on 
the false assumption that all indigent appellants are entitled 
to full transcripts. Both this Court and the Supreme Court 
have made it clear that indigent appellants are entitled to those 
portions of the transcript which relate to their claims of error. 
Ingram v. United States, _ US. App. D.C. _, 315 F. 2d 29 
(1962); Draper v. Washington, 9 L. Ed. 2d 899 (1963). 


A transcript of the government's case-in-chief and the trial 
court’s instructions to the jury was prepared pursuant to this 
Court’s order filed March 27, 1963. At the same time counsel 
was appointed to represent appellant and to file a memorandum 
in support of sppellant’s petition to prosecute an appeal with- 
out prepayment of costs. Such a memorandum was presently 
submitted and alleged as error: (1) that the evidence of rob- 
bery was not legally sufficient; (2) that the trial court erred in 
failing to instruct the jury on the lesser offense of larceny; and, 
(3) that the trial court's instructions were defective in other 
respects. A motion to furnish the full transcript of the trial 
proceedings was filed along with the memorandum. By order 
filed June 10, 1963, this Court granted appellant’s petition and 
directed that the reporter’s transcript of the defense testimony 
adduced at the trial be prepared at the expense of the United 
States. 

Having in hand. transcripts of the government’s case-in- 
chief, the defense testamony, and the trial court’s instructions 
to the jury, appellant was armed with every portion of the 
transcript of the proceedings which could possibly relate to the 
exrors he claimed. He was not entitled to additional portions 


of the transcript “to search for some claim of error not sus- 
pected or articulated.” Ingram v. United States, supra. 


CONCLUSION 
Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
Davi C. ACHESON, 
United States Attorney. 
Frank Q. .NESEKER, 
Vicror ,W. Capoty, . in 
ANTHONY A.<EaxrmaN, Lapaar\ 
Assistant United States Attorneys. 
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The Government states that “Appellant did not move for a judgment of 
acquittal either at the Conclusion of the government's case or at the disse of all the 
testimony”, with the result that “His failure todo so. . . operated asa waiver of 
his right to a review of the sufficiency of the evidence" (Govt. br. p 6). 

The trouble with this contention is that it has no factual foundation. There 
is nothing in the record before this Court to warrant the representation that motions 


for judgment of acquittal were not made at the close of the evidence offered by the 
| 


government and at the close of all the evidence. And, based on information received 
from appellant's trial counsel, the representation is flatly inaccurate. 

Upon receipt of the Government's brief, appellant's present counsel wrote 
to appellant's trial counsel as follows: 


I have to bother you once more concerning Certain facts 
pertinent to Mr. Mahoney's appeal. 


The government states in its brief that “Appellant did not 
move for a judgment of acquittal either at the conclusion of the 
government's case or at the Close of all the testimony. ” Ido 
not have the Zeast idea whether this statement is eccurate or 
not. If you have 2 present recollection about the matter, 1 
would appreciate it if you would write me promptly to tell me 
what in fact took place with respect to any motions for acquittal, 
either at the close of the government's case or the whole case. 


Appellant's trial counsel responded by letter that: 


You state that the government asserts in its brief that “Appellant 
did net move for a judgment of acquittal e‘ther at the conclusion 
of the government's case or at the close of all the testimony. “ 
That statement is untrue in whole and in part. First, I moved for 
a directed verdict (judgment of acquittal) at the Conclusion of the 
government’s case; second, I moved for a directed verdict at the 
close of all the testimamy; third, I renewed this latter motion 
after the Court had instructed the jury before they retired to the 
jury room. 
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I am Certain as my memory can possibly be of the above motions 
and would be pleased to execute an affidavit to that effect if 
necessary. 
These letters are appended as exhibits to an affidavit which by motion filed con- 
temporaneously with this reply brief this Court has been asked to receive. 


There are three alternatives available to treat with the Government's Con- 


tention: (1) the Government may withdraw it; (2) the Court may disregard it because 


unsupported by anything in the record presently before the Court; or (3) the Court 


may order the furnishing of the entire transcript of the trial pectestinae so that the 
actual fact may be conclusively ascertained, But the alternative which is surely 
not available is acceptance of the representation that appropriate motions for judg~ 
ment of scmuttcal had nct been made. i 

The Government's representation does tellingly ccnfizm the soundness of 
appellant's position that informed handling and adjudication of an appeal simply 
cannot be had in the absence of a full record, There is just no reliable substitute 
for a full record in acquizing tne information indispensable to rerponsihle appellate 


advocacy and decision. 


II | 
| 
The Government contends that there is no basis for appellant's Claim that 
the evidence is insufficient to negative the alternative that, instead of appellant 
having taken the wallet from Complainant's purse, the purse Could easily have 
been opened accidentally and the purse dropped from it (Govt. br. Pp. 8-9). The 
Government cites in support of its position this Court's decision in ‘Wigfall v. 
United States, 97 U.S. App. D.c. 252, 230 F.2d 220, But the evidence present 
in that Case precisely illustrates the lack of evidence in this case. | For in Wigfall 
| 
(230 F. 2d at 222): | 
The evidence was that it [the purse] was fastened with 
a secure catch which had to be tumed to open the purse, that 
it cculd not be shaken loose, and that it Could not come open 
of its own accord. 
In this Case there is not even a description of the purse, much ieae evidence that 


the purse Could not accidentally open. On the Contrary, other than the inherently 


incredible testimony of the witness Holladay, the circumstances disclosed by the 
evidence in this case establish accidental dropping as at least as probable a 


hypothesis as taking (App. br. pp. 9-10). 


Ill 


To support its Contention that the requested instruction on identification 
| 


need not have been given, the Government cites two cases in which no request 
| 
had been made and the absence of an instruction was found not to constitute plain 


| 
error (Govt. br. p. 11). Thus, in Jones v. United States, 113 U.S. App. D.C. 233, 
307 F.2d 190, “there were no requests for special instructions" (307 F. 2d at 192), 
and in Qbery v. United States, 95 U.S. App. D.C. 28, 217 F.2d 860, “No such 


instruction. . . was requested at the trial by appellant's then counsel" (id. at 861). 
| 


Clearly, whether it was error to deny a requested instruction cannot be determined 


| 
in reliance upon cases where the request had not been made. 


Iv 


The Government does not respond at all to appellant's claim that it was 
error to refuse to permit appellant's trial counsel to adduce from appellant on his 
direct examination testimony as to prior Conviction. We do not think that the con- 


tention is so insubstantial that it needs no answer. We would like to think that it 
| 

is unanswerable. | 

| 


Respectfully submitted, 


BERNARD DUNAU | 
912 Dupont Circle Building 
Washington, D. C, 20036 


Attomey for Appellant 
November 1963. (Appointed by the Court) 


